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/ • 

BABOO RAM DAS (Heir of Baboo MukunA Lal, decease*!), 1825.* 

and BABOO BUSUNT sINOH (Hesr of Baboo Uval Sinoh, 2 

deceased). Appellants, Jaa. 5 Uk. 

tjersus 

THE COLLECTOR OF BENARES, Respondent. 

THIS action was instituted in the Benares Provincial Court Thetrea- 
on the 12th of April 1814, by the Collector of Benares, to recover • 

from Baboo Muktjnd Lal, /f/itsancAcc of the iSia ca/ce treatury, and ‘^^5 
from Baboo Dyal Singh, Khizanchee of the Moolkee treasury, tlie jK>nail>le 
sum of 5,717 ru|)ees, under the following circumstances: On for a sum 
the morning of the 30th of November 18 19, when the treasivy of 
of the Collectorship of Benares was opened, it was discovered 
that a nukuh^ or liole, had been cut through the floor, and stolen from 
that the sum of 5,717 rupees was missing. 'I'he treasure chest the trea* 
in which the money had been deposite*! was not locked: but 
had evidently not been opened by viuleiice: two empty money bigs 
and a quantity of false coin w'ere found in the room. After mature * 
deliberation on the circumstances of the case, and the evidence 
taken before the Foujdaree Aduwhit of the city of Benares, the 
Magistrate recorded his ofiinion on the c*ase as follow's: the nukud 
could net have been cut but from the inside, gr by strangers, or by 
the sepoys of the guard : the theft must, for the tp) lowing reasons, 
have been perpetrated hy some persons well acquainted with the . 
premises: flrst, because it appeared from an inspectioii*of the room 
that the rtukub, which was iA the floor, had*it been a little further 
from the wall, would have been directly sinder one of the chests: 
so that it must have been cut from thc^inside; secondly, had <ioin- 
nion thieves entered through the n?i^«5from the outside, tltey would 
not have left the two empty basrs, as the removing the cash from 
one bag to another could not be done wVhoiit some noise, which 
might have been overheard; thiidly, common thiev^ woukl have been 
unable to distinguish good from bad coin, and would have carried 
off all they could lay their hands on; and lastly, had the money 
been taken by strangers, the chests must have been forced ojien, 
whereas, though open, they were found unlocked. For these and 
other reasons set forth ii^ his proceeding^ 1^® considered the 
Bepoy guard exculpated from all blame (the* outer door haviner 
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been found locked as usual): but thought that a very strong sus- 
picion existed against the gomashtas and other servants of the 
treasurers. As, however, there was not sufficient proof against any 
iiidi^lual to warrant a' hope of conviction,' he did not make over 
the cas’^ to the Court of Circuit; but left it to the revenue authorities 
to determine whether the missing sum was to be credited in the 
putdic account or not. A full report of the case having been 
submitted to* Government by the revenue authorities, the Collector 
was ordered to institute a suit against the treasurer for the recovery 
of the said sum. He accordingly instituted the present action 
against both the defendants, whom he held equally responsible, as 
tijey had eqtRM access to the treasury through their respective 
go mash fas, ■ 

Each of the defendants denied his individual responsibility, and 
endeavoured to throw the^responsiblity on the other. 

baboo Dyal Sing pleaded, that the duty of the gomashtas of ihe 
movlhce treasurer was merely to enter into their accounts the 
payment of any sums on account of the. public revenue due on the 
estates of the Uaja of Benares: but that tlie money was received 
and placed in the treasure chests by the gomashtas of the sircaree 
treasurer; gomashtas of the moolkee treasurer had nothing 

t<j do with the safe custody of the money; that, on two former 
occasions, when the sums of 3,500 and 675 rupees were missing, 
Alukund dial, bi'jlding himself responsible, traced the theft of the 
first sum to the sepoys of the guard, and having prosecuted them 
to conviction in the Crii.iinal Court, received the amount which 
hi^d been recovered under a receipt signed by himself, and paid it 
into the Collector’s treasury : and replaced the second sum from 
his private funds, taking a bond for the stunt* from his rohurea 
or cashkeeper. Baboo Miikuiid Lai, on the contrary, pleaded that 
the gomashtas of Baboo Dyal Sing, the moolhrr treasurer, had the 
custody of tlie money, h'lsfjfomashtas having only to keep accounts 
of the receipts and disbursements; and that in the two instances 
above notned, though Baboo Dyal Singh was the responsible 
person, he considered it his duty, as a pul)lic servant of Go- 
vernment, to exert himself to save the Government from loss. 
Both the defendants pleaded, that let the person whose duty 
it was to keep the cash be who he might, it was uuji].st to 
call upon tlieni to replace the money stolen; as their gomashtas^ 
having counted the hags before the s^epoys, and locked the doors 
on the eve of the* night of the theft, their responsibility 
ceased; the safe custody of the propeity being then the duty 
of the sepoy guard. 

Before the case came to a final hearing. Baboo Dyal Singh 
died, and w'as sneceyded by his son and heir Baboo Busunt 
Singh, who defended the suit in his room. 

The Senior Judge of the Court (W. A. Brooke), after hearing 
the ple.idings and evidence of the parties, and perusing the pro- 
ceedings held on this case in the Foujdaree Court, concurred with 
the Citv Magistrate in thinking that the burglary must have been 
committed by persons well acquainted with the premises, and that 
it could not have beer committed from the outside by strangers, or 
by the sepoys of the guard : and as it appeared in evidence^ that the 
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fjomashtas of both tlie defendants had keys of the looks on the lUS. 
treasure chests and outer door of the treasury, and had equally free ^ 

access to the treasury, he held them jointly and severally answer- . 

able. He accordingly passed a jiidtrnient in favour o£ the others. 
Collector, and decreed that the defendants should pay Into the r. IhvCoN 
public treasury the sum of 5,717 rupees. The costs of suit were * 

charged to the defendants. 

*I*lie defendants preferred separate appeals fiom^tbts deoisioif to 
theSudcier Dewantiy Adawlut, and oii the death ol Baboo Mtikund 
J^il, Baboo Ram Das, hts son and heir, appeated to carry on the 
appeal. The pleas of appeal were similar to those urged by the 
appellants in tiie Provincial Cmirt. • • 

Oh mature ronsideratfen of the proceedings, the Court (present 
C. Smith, Second Judge) seeing no suilicient reason for altering 
the decision of the Provincial Court of Eeiiares, confinned it, on 
the 6th of January lH26,.and dismissed both the*appeals with costs. 


PRAN KISHT:n DMTT, Appellant, in25. 

vrrsus 

THE COLLECTOR OF THE TWENTY-FOl>R raiOUN- .Ian. <,th. 

NAS, Respondent. 

I 

THE Collector of the Twenty-four Pergnnnas instituted tlys A rase of 
action in the Zillah C ourt of the same district, against i ban land con* 
Kishen Diitt and Shnnkuree Dossea, a ntighbouniig zemindar, 
under the provisions of regulation 4*1, 179J, to ol tain an order „ sf riouw 
for the confiscation of a parcel of laud situated in CTiiik aitVay be- 
Nurayuii Kliatla, containing about 100 beegas of land. The two 

land in question being claimed by both the defendants, had been 
the occasion of di.spules, which ended in breaches (d* the peace. 

A serious affiay, in which some persons were wounded, having littion 
taken place regarding the possession of tile said land on the 17th 
of November i 8 1.0, the Magistrate committed the actual rioters, 
and held the defendants to bail, to stand their trial as instigators 
before the Court of Circuit, and directed tfie CoUector to take 
proper measures for the confuicatiori of the land wTiifili had been- 
the occasion of the affray. •He accordingly instituted this suit 
under the provisions of section 6, regiilatior^49, and the concluding 
part of section 7, regulation 5, 1798^ laying ins suit at J, ()()() 
rupees, at the rate of JO rupees /jcr beeya. • 

Mussummaut Shtinkuree Dossea appointed a vahocl, hut took 
no further steps towards defending the siiift 

Pran Kishen Dutt pleaded that the land in q«iesiioi) belonged 
to Chuk Nurayun Khatta, situated in his talook of Bahir xMiianea, 

Tnruf Baneyra, Fergunna Mandreh, and that he had obtained 
frequent decrees of Court, avvjrdingto him the right thereto. 

AVith regard to the affray, which was the ground of the present 
action, he slated that the dependants of Miis|ummaut Shunkurce 
l>ossea had cut the rice winch his. ryots had^cultivated on Uireti 
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bee^as of the land in question ; he not being present, and hia 
people being perfectly passive; that tlie Circuit Judge, who tried 
the fase, did not think his people guilty of affray, as, while he 
seve^q)v punished the opposite party, he sentenced his (defendant's) 
depencfunts to the trifling punishmeutof three months imprisonment 
only, because they were present. He further pleaded, that if a 
forfeiture had been incurred in consequence of the aflfray, justice 
demanded no more than the confiscation only of that portion (three 
beegas), which 'was the actual cause of the affray. He filed several 
decrees and documents to prove his right to tlte land in question, 
and to establish the fact that he actually had possession wlien the 
affray took pKlcer « • 

After maturely considering the proceerUiegs held in the Civil Court, 
as well as those held by the Foujdaree Court and Court of Circuit, 
the Zillah Jtidge ohservecK that although it w^as clearly established 
by the evidence, tbat the land oid really belong: to Fran Kishen 
Diilt yet that the ultimate «ie<‘ision of the case, as reiafded forfei- 
ture. was not afie ' ted thereby ; and as it was proved that an affray 
had taken place for the possession, he p issed a judgnieot on the 
Otli of December 1819, «fe<‘lariiig the said p ircel of land containing 
about D)9 bee.’ as, duly forfeited to Go' ernmeut, under the provi- 
sions of sectioii (), regulation 49, 1793, and decreeln*: possession 
liicre d to Goveriiniciii. Ti e costs of suit were charged to the 
dele;.(lan4d. •, i 

I ran Kishen Duti bavins: appealed from tins decision to the 
Trov n i;d ronrt <d « alciitta, tliat Court confirmed the decision on 
tl^e ilst of .lanuary 18*2 1, and dismissed tlie appeal wiih costs. 

fban K slien l»e ng still dissatisfied, moved the Court of Sudder 
Dewaiiny A<ia^^lllt for ihe atimissioii of a special appeal. As it 
appc.rea from tlie dociinients filed by the petitioi.er that he was 
the riglitful owner of the land, and that the opposite party were, 
the aggressors in tlie affray, the dependants of tlie pet t oner Vieing 
declared by tiie law officer of the Circuit ('oiirt liable oidy to 
Tndfch, or admonition, for having opposed the adverse pirty 
while carrying off their gram, instead of applying for redress to thei 
ruling power : and as tire Zillah Judge had decreed ti e forfeiture 
ill the vague terms of a parcel of lanil containin j: about 100 
beegas,*' the ( onrt (present S. T, Goad and .1. Sbake-pe u, 'J bird 
, and Fourth Judges, in opposition t j the opinion of the Second 
Judge, C, Smith) admitted a special .appeal. 

The respondent cOiitended, that as it was proved that a serious 
afPray had actually t.ike/i place re^zardtug a disputed claim toHhe 
possession of the said land, the whole of tl’.e 100 heegas, which 
was the real cause of contention, was liable to forfeiture, and 
prayed that the decisions of the lower Courts mizlit he <‘onfirmed. 

After mature deliberation of the whole of tlie proceedings, the 
Court (present * W. 11. Martin, Fifth Judge) were of opinion, 
that it was clearly prove. I tiiat an affray had t iken place, in which 
the ilepeiuiants of the appellant were concerned : ami that the 
land, which w’as the cause of the said aflVay, was duly forfeited, 
under sertioii t), rezulution 49, 1793: and that it uras highly 
eNpedieut that the spd provisions should be carried into efl’e«:t for 
the purpose of removing tiie cause Oi' coiiteution. A final judg- 
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roent was tbeFefore ! on the 6th of .lanuary 1825, confirming 
the decisiouB of tiie lower Courts, and dismissing the appeal witk 
costs. 


HUSSEIN AM KHAN, NUSRUT ALl KHAN,*and SHUJAUT i825. 
am KHAN,iHeirs ol'Siii ; iiamut ALiKuAM,^eceased),AppellanU, 

versus 

MUSSUMMAUT MIOOL QAS KOOR. Baboo Jyb 

Rlr^as)! Sauy), Hespoudeiit. ^ 


THIS suit was iustiliited in the Proynoial Court /)f Patna, by AcasAof 
Biibou Jye Pcrkahli ^ahy^ ilie (ieceased nusbaud ol the reepondent, redemption 
against Shuhamut All ‘kliau, the deceased father of the appellants, 
to obtain possession (;f a moiety of mouza Godna, Usillee and ^ 
JDakhileCj an ayma mchii of perguiinah iVIanjee, Zillah Sarun,* mortgage 
under a deed of mortgage and conditional sale lor the sum of Condi- 
6, 781 rupees, payable witiiin one year from the date of tJie 
remicied absolute by the failure of the defendant to pay off 
the mortgage within the pjriod allowed by the regulations of tion being 
Government, ^'he amount of action was laid 24,7,60 rupees, by 
18 years produce ot the moiety in question. o? 

'ihe point at issue was whether the|morij:agor had, under the 
c.irciiin#.t.uices of the case, forfeited his riiht of redemption, or not. rowed on 
'J'he piaintill' stated, that as tiiu defendant had allowed the peTiod themoit- 
of one ye ii, conditioned in the deed of iiiortsrage. t » elapse without 
payment, he petitioned the Zillah Jndire to issue a pnnvanna to the 
defendant, under section 8, regulation 17, 1806, calling on him to from the 
pjy the sum due witoiii one year ; tiiat the .huJge issued a purwanna receipt by 
oil the 28t!i of June 1814; that the defendant, on the 3<lth 
October 1815, deposited in Court a sum stated by him lobe ^he 
whole sum due under the deed, and the Judge ordered it to be io pay, 
received, and issued a ptirwanwi to hiyi (plaintifi ) calling on him issurMj un- 
to receive the said sum. He pleaded, that as the sum due to him was r^*gula- 
neither paid him, ii jI- ileposite I in Coiirt. by the ‘28th of June 1815, 
the Zillah Judge was not autnorizod t » receive n as a deposit, and rcipiin^ 
tliat the defendant had lorieited Ins ri;;iit of fhcl«mpt;on. lit in Mich 
therefore instituted this sujl to ohtiin possession of the mortgaged 
property. The defendant .st ited, that aitiioiuh the notice was dated 
28tii of June, it was mA served on hitn till the 9th of 0( tohor 
1814: and that it enjoir>ed him to^ay the sum of 6^781 nqiees 
within the term of one year from the receipt tliere»f: and pleaded, 
that if it should ap[)ear tliat lie had eitlieT tendered the said sum to 
the plainliti*, or deposited it in Court before^ the 9t'« of October 
18! 6, his right of redemption vvas not forfeited. He stated that 
he had tendered to the plaintiff, in lieu of cash, a bond executed 
by Bhyroo Nath, a respectai'le muAri/ien, for tlie full amount due: 
but that the plaintifi* told him he was in no hurry for his money,, 
and >^ould ullow^ the debt to run on, if he, defendant, would 
execute a fresh deed of mortgage on Iba same property for iiie con* * 
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solidated sum of principal and interest of the debt ; that on bie 
tendering a fresh bond, the plaintiff evaded the acceptance thereof, 
which induced him to think he was endeavouring to spin out the 
peridd of one year allowed by the notice, in order to foreclose the 
tnortgagu^; that he, to save his estate, presented a petition through 
his vakeels to the Zillah Court, on the 30th of June 1815, (as would 
be proved by the endorsment of the serishtadar thereon) praying 
tliat^tlie sum jt)f 7,747 rupees, being the principal sum lent, with 
inlerest thereon; might be received, according to custom, as a 
deposit; that circupistances beyond his control delayed the 
reading of the petition till the 19tb of September 1815, when the 
Zillub Judge ordered the immediate deposit of the whole sum: 
that his vakecU immediately paid into thejreasury 6,000 rupees, 
and afterwards, in the course of the same dsiy, the remaining 
portion (1,747 ru[)ees): which sum of 7,747 rupees was remitted 
to the Collector’s treasury on the 28th of the same month ; that 
the Judge, on the 7th of October, having redrawn the '^aid sum, 
ordered that it sliould he paid back to ids vakeels, but subse- 
t|uentlY, (on the 28th of October) he passed an order on a petition 
presented by the said vakeels, directing the redeposit of the said sum ; 
that this was done on the 30th of the same month, when the 
usual order was issued to the lender, informing him of the circiim- 
fitanc'c, and desiring him to receive the money. He contended, 
that as, mnie, the wording of the notice the term of one year did 
not (‘lose till the 9th of October 1815, the payment of the money in 
September barred the forfeiture of his right of redemption, 
althou j,h the Judge did once order the money to be returned to him. 

Botli parties filed documents in support of their respective 
picas, and dying before the decision of the suit, were succeeded, 
the plaintiff hy Ids widow, and the defendant by his sons. 

The 'I'hird Judge of the Patna Provincial Court (J. Sanford) 
after pi rusing tlie whole of the pleadings and documents, was of 
©pinion, tliat as the mortgagor had neither paid the money due 
under tliedeed of conditional sale, to the mortgagee, nor deposited 
it in Court within the period of one year from the date of the 
notice served on him under the provisions of section 8, regnlaiion 
17, 1806, his right of redemption was forfeited. He did not 
consider the tender of a bond a legal tender of payment, and 
held that the negotiation regarding the execution of a new deed 
A/f mortgage was^ entirely extraneous, and in no way affecting the 
ultimate decision of the case. He accordingly did not allow the 
cieferidants to prove that point: but passed a final judgment, 
on the 7th of March 1821 . awarding to the widow possession of the 
moiety of niou/a Godna, which had been sold under the deed of 
mortgage aiid conditional sale by Shuhainut Ali Khan. The costs 
were charged to tlie defendants. 

The defendants appealed from this decision to the Court of 
Sudder Dewanny Aduwlut ; the pleas of the parties were similar 
to tliose urged by them in the Provincial Court. 

The case came on. in the first instance, before the Second 
Judge tC. Smithh who, after considering the whole of the cir- 
cuinstances, was of opiipon that the matter for the decision of the 
Court was, whether the borrower had ac’-ually paid the sum due 
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within the period of one year as directed by the notice : he ob- 
served, that the notice, which was dated the 28th of* June 18 M, 
was not issued till the 19th of Sepleinl)er, or served on the bor- 
rower notil the 9th of October following, and that he was thereby 
directed to pay within the period of one year from the 'receipt 
lliereof, the sum of 6,781 rufiees, the principal sum lent, without 
nieiition of interest, under penalty of forfeiting his right of re- 
demption : and it was proved by the documents, that-lie paid kito 
Court, before the expiration of one year from the*date on which 
the notice was served on him, not only the principal, but also what 
he consiiJered to be the interest due up to the date when he first 
presented his petition to theb Civil Court hy hissUlrtee/s, viz. the 
30tli of June 1816, so ^iiat, under the strict terms»of the notice, 
he had done all and more than was required from him by the 
notice ; and that even if it should be held incumbent on him to 
have paid interest, as well as principal, as dirtjcted by section 7, 
regul.'ition'17, 1 806, still as he had paid the interest due on tho 
sum borrowed up to tlie date on which his petition was first pre- 
sented, with the exception of about rupees, it was not conso- 
nant with the spirit of the above regulation to deprive him of his 
property for so small a sum. He also observeil, that if the date 
on which the term of one year was to commence, was held to be 
the date of the issue of tlie notice, it would appear that the full 
period of one yew had nMalapsed ; for it might Iss pr^iimed, that 
the nctice would not have been delivered to the piyada^ who was 
to seive It, before nearly the close of theiOth of September 1814; 
and also tliat the money tvas paid into the treasury before tjio 
close of the 19th of September 1815 : and tliat until ilie opposite 
fac t was proved beyond doubt by the lender, the presumption was 
in favour of the borrower. Hence he held the right of tlie bor- 
rower reserved, even under the section above quoted, as construed 
by the Court’s circular order of the 9lli of y\pril 1817, whicli 
declares tliat all notices, if not issued the same day the order for 
the issue thereof is passed, shall bear the date of the day on 
which tliey are actually issued : this circular order, however, was 
not passed when ihosi transactions occurred (in A. D. 1814 and 
1815), the borrowers on bye-bil-wufa being then guided by the 
pre»*edent laid down in a decision passed by Mr. James Stuart, 
funner Third Jiidjieof this Court, on the 24th of* July 1813, in the 
case of Lukput Kai, petitioner, wherein it was laid cfdwn that the 
term of one year was to be reckoned from*the day on which the 
notice was served on the borrower. He^ therefore recorded it as 
his opinion, on the 6th of December 1824. that the original plain- 
tiff was not entitled to claim possession of the estate, .and that 
the decision of the Provincial Court of Papia should be reversed ; 
and that had the abovementioned circilln stances not been con- 
clusive in favour of the appellants, they would hai^e been entitled to 
prove the negociation regarding the fresh deeds. 

The Officiating Chief Judge (J. H. Harington) recorded it as 
his opinion, that as the borrower had been ordered by the notice to 
pay the principal sum within one year from the receipt of the notice, 
and as it was proved that he had done so, be had saved his right 
of redemption. He also tHought the sum of, 6, 78 1 rupees, a very 
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inadequate considetation for the sale of the estate in question, 

— * which was estimated to be worth 24,750 riipees. 

HuBleiii In concurrence, therefore, with the opinion of the Second Judge, 
Ah Khan he passed a judgment, on the I2tb of January 1825, reversing the 
"^Muslim*- <J®cision’of the Provincial Court of Patna, dated the 7th of March 
maht^'obl 1821, and dismissed the claim of the respondent to the moiety 
Baa Koot, in question. As the respondent had obtained possession thereof in 
execution of Ih^ decision of the Provincial Court, it was ordered 
that possession should be immediately restored to the appellants ; 
that the respondent should account to them for the mesne profits 
for the tiniC she had possession : that she should receive the sum 
deposited in tTTe 'Ziilah Court; that ;he appellants should pay to 
her the balance due for interest up to the ISth of September 1815, 
and that the respondent should pay the costs of suit. 


1845. 


ABEll NUNDEE MUSTOFEE, Appellant, 
versus 


Jan. iMh. DOORGA DOSS and KASHI GUTTEE (Heir of JuGMOiirif 
' Sing, deceased), llespondent. 
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THIS suit was instituted by Abeh Nundee Mustofee, in the 
ZiUah Couit of Deerblioom, to compel Jugmohun Sing, zemindar 
of pergunnah Aieenugur, to cut a bund, or embankment, 
which by confining the water, inundated 12 bee-zas, 9 cottas 
of land belonging to inouza Sulhurea, his estate, thereby 
depriving him of the produce of the said land, and to recover 
the sum of 25 rupees, (i anas, 15 gundas the produce of the said 
land for the year 1222, B. S. He pleaded that the former 
zemindar had allowed the bu7id to fall to decay about 50 or 55 
years before, and that the defendant had no r'ght to repair it to 
his prejudice. 'I’he defendant stated that he had built up the 
bund on the site of an old embankment : and contended that his 
right to build it, though dormaiit, was not extinct : and that as he 
had done so with a view to his own profit, and not to itijnre the 
plaintifi' s property, his right to do so was iinqnO'tionable. 

The Zilkih Register being of opiiuon that the defendant had 
a right to restore the embankment, dismissed the claim of the 
plaintiff’ with costs. 

Tlie plaintiff’ appealed from this decision, Vmt as the Register had 
been appointed .lud^e of the district, the appeal w'as removed to the 
Provincial Court of IMtX'fsheiiabad, ninler the provisions of section 
14, regulation 2 'ISO.o, In addition to bis former pleas, the 
appellant statcil that the respondent hud so far acknowledged his 
right to demand the demolition of the bund, a» to offer him a 
portion of land equivalent t») that which had been inundated ; and 
that this offer hati induced him to delay the institution of the suit: 
but on tlie responder t retracting his <^tler, he had instituted the 
present action. This was positively denied by the respondent. 
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Goolal Cbuud, no issue, j 


JiMisuu lioodliun Sing, 

Sing, no issue. | 

IVfunsa Rani, 


Dulecp Sing, 
^ 


Khetir Sing, 


Muhaput Sing, 
no issue, 


>»g, 1 


koonj Girwur- Hao Re- Ralgovind Neem- Muno- J)ulla 
Behari dharee Sing, hari Sing, Sing, dbaree rut Sing. Sing, 
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JSfekuam Hum am I 

, g, no alive. j j Sing, Sing. I 

issue. DirjpalSiiig. Bhecr Sing, alive. Pylwim Sing. DuryaoSing. ' — ^ -• 

MiikunJ Rcela- IM 
Sing, dhur. Sin.i 

ShcoPersbad Siiig. Uam Naracn Sb. 

Keerut Sing, the defendant, says he was descended from Chukoo Sing, four.rl 
statement of Keerut Sing was not prqved. 



he case of Babo^irwurdharee Sing versus Kulahul Sing and others, and Keerut Sing t 
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- JL 


Omed Sing, no issue. 


KhohnlSing, 
no issue. 


Raja GundurpSing, Raja Bhurut Sing. Chukw 


lityuH Lw'hmwH SiM 

/htryaoMitfr, Ali-M 

J/aih Aeervt Ham 
Sing, Sing. I^hunS 


(’la Raja Mt.CUuUor Koor, A daughter, 

i*, Ruhudoor i 

Sing, Ram Oman IJishen SheoLal Birj l.al 

,i s«s. s»g. 

j^inir Jiiirmit Raja lamping. 

L^CL j» .leswunt 

sli(M) Hux Nirlu'h without issue, leaving tiie • 

Smg. Mug. ^^iilow, who also 

died childless. ^ 

Doolar Sing, asven in italics. The plaintiff* denied his refattenship to the family, and i 
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The Provincial Court of Moorslieilabad seeing' no reason to aher I8S5. 
the decision of the Regrisier of the Zillali Court, coutii'ined it; and ^ 

dismissed the appeal with costs. 

The Court ot Sudder Uewanny Adaudut (present C. Smith, to 

Second Judj^e, and S. T. Gojd, Third Jud;:e) admitted a special tho^uppol- 
appea), on the motion of tiic c»ri^iiiai plaintiti. tV»r the purpose ol 
tvikinj^ lurihur evidence as to the length of time during which 
the einhaitknitMit h.nl heeii allowed to he neglei^tetl, aiiti other 
pom s which appearctl to call for further investigation. 

The respomiei.t die I at this stage of the proceeding, and Doorga 
Das his brother, and Kashi Outtee his nephew\ appeared to defend 
the suit as his heirs. Kis widow oid not a|^>e:ii ,* 

lt.appe.iriiig from tlw evidence taken by tiie Zd'a^i Judge under 
the orders of the Coiiit, tliat the estates of tlic parties in tliiN 
suit had formerly composed puts of one and the same estate, 
which being divided into lots, bad been s(dd l>y public auction by 
the Collector many years heftire, in satisfaction of arr- ais of 
public revenue; that when the parties purcliused their estate, the . 
embankment having fallen to decay, w'as not in existence : and that 
tlie land of the plaintiil', winch was iniiiiiiated by the reconstruction 
of the emliankinent, had been distinctly assessed by the Collector, 
when the jumma of tlie several lots was tixeil, the Court (present 
C. Smith, Second Judge, and W. B. Martin, Kifth Judge) was of 
opinion that the itespoiident was not authorize<i to^'epair the bund 
to the prejudice of the appellant; a final judgment was accordingly 
passed on the 16th of January 1825, in favour of the appellant, 
level sing tlie decisions of the lower Courts; providing that tli^ 
respondents should cut tlie embankment and pay to tier appellant 
the sum of 25 rupees, 6 anas, and 15 gundas, being the produce 
<2rftlie inundated land foi the ye.ir 1222, B. 8. '1 he costs of suit 
ui the tlrree Courts were charged to the respondents. 


BABOO GIKWUHDHAREK SING, ApjjelUiit, 

rer>MS 

KLJLAHUL SING and others, Respondents ;* 

Juid • 

KEERUT SIN(;, Appellant, 

versus 

BABOO OHIWURDHAREE SING, Respondent.. 

THE original suit, whence sprung thts*e two appeals, was 
instituted in the Provincial Court of Patna the 'ilst of ^ “I* 
December 1821, by Baboo Girwuniharee Sing, to recover from 
Keerut Sing posse-^sion of the lauded estate of the late Raja aTnoni; tli» 
Jeswunt Sing, consisting of certain Nizamut villages, situate heirs du- 
in pergunna Alusodeh, and certain resumed jngeer ^nehaU^ and 
otlier vibages in pergunna Arwul, ziliah Hehur. Suit laid at 
three years produce, 104,476rupees, II anas, Ijgunda. 
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CASES IN THE SUDDER DEWANNY ADAWLUT* 

He pleaded that Raja Ram Chtind, son of Chowdry Kunuk Sin^ 
was tlie first acqnirt:jr oi* the estate ; that beinff chilfiless, he adopted 
two sons, VIZ. Goolal Chund, his nephew, son of his brother Ajaib 
and Oiindiirp Sinsr, his jrreat nephew, son of Doolar 
and grandson of the said Ajaib Sing ; that on the demise of R^a 
ft am Chund while in attendance o« ihc imperial court at Delhi, 
he was siirreeded in his ofh<*es at < ourt by (ioolal ( bund, and in 
his landed estate.s in Behar by Gundurp Sing; that Gundurp **”5 
having no male issue, adopted his nephew Bnhadoor Sing, ^ 
Micreeded him 111 the* estates in question ; that he was succeeded 
l»v his son ftaju .leswni-t Sing, who died without issue, leaving his 
widow, wh ) held ?lie estite during her lite; that as the s lid widow 
had merely a ITle interest in tlie estate. ;t, on her death, would 
revert Mhc qne of heirs from Raja tin udurp ^!*ing having become 
extmHjtn tfie lieirs^of Raja fjooial Cliund, the (»ther adopted son 
of the fii 't acquirer* and that he, who was the eldest great grandson 
by adfjption of Raja Goolal Chund, (who having no male issue, 
ado| teci Bno.diun Sing, his m phew, the irraudfiither of the plaintiff) 
was the leuful hor t ) the wlnde e>tite; that rm the death of the 
Ranee of JeNWunt Sintr, Keerut Sing having unjustly laid claim 
th( reto under a cift from the said Ranee, created disturbances, in 
c*onse<|ueu< e of wliich a summary order was passed leaving him in 
p ssession fgr the present, ami referring the rest of the claimants to 
the ('ivil (anirf h/i the ailju.stment of their clahns. He pleaded 
that the Ranee ahuesaid, being a cliihiless widow, had merely a 
life interest in the property, and could n(»t alienate it; and that 
imder the custom ot the family, he (tlie plaintill ) was entitled to 
take the whole est Re undivided, as his law ful iidieritance. 

'I he defendant, Keerut Sing, denieil the adoption by Raja Ram 
Chuml of both Raja (iundiirp Sing and Raja Goolal ( hund, and 
rdaiiiied the estate on two distinct pleas, viz. f>y gift from tlie 
Ranee of Raja Jeswiint Sing and by injieritance, as being by birth 
a descendant from lloolar Sing, iiephew' of Raja Ram C hund, 
and bv adopt on a great-grandson of Raja Bhuriit Sing. He 
staled that Bhurut Sine, who formerly' had possession of the estate 
as Raja, haxiriir no malti issue, ii'lopte I buthuiun Sing his (the 
ckfem'l.jnt s) grandfather; that as Liudirnun Sing was very young 
wilt’ll Ins acloplije f«ither die<l, and the Ranee toL.k the estate, she 
appiuntt'd I’nhadoor Sing, t liuka Sing and Idunjwnnt Sing 
siU’cessiYcIv managers of the estate on her behalf : that on lier 
death the no ihci of I'hiigwniil Sing* son of ( huka Sing, beeaine 
occupant ul the est.^U?, and appointed .leswunt Sing manager 
tlicretjf; that on h s ecath .leswunt Sin»r hecame Raja and pro- 
pr etor #>f the estate, w!»n h he, on Ins death, left to liis widow; that 
the said widow npp^iintCMi hun, the defeiidant, manager on lier 
hehalf, and execute I a fleetl ie.iviitg him the estate after her death, 
as being her neinesi heir. 

The Rioviiicial Court of Patna after perusing the whole of the 
ple;nlin2:.s and evidence, oral and document iry» prepared a genea- 
logical table of tl e family of Raja Ram Chund, the original ac- 
quirer of the estate. They were of opinion that the defendant had 
i.ot tlu* slightest claim to the estate, either by inheritance, as he 
was m no way connected with the fftndy of Raja Ram Chund, it 
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lieijig clearly proved that Doolar Sing, tho neplievr of Raja Ram 
Chiiiid. had no son named Lhnk^^o Sing, from whom he ^ 

hinmelf to be descended ; or under the deed executed in Ids favour H«boo 
by the Ranee of Raja Jeswunt Sinir, which was invalid under the 
established principle of Hindoo law, whereby a clnldle'^s widow . 
taking the aiicestrel pn'perty of her hii>i>uiid has only a life in- Kul^liuf 
terest tiicrein, and canto t alienate it With regard to the claim Siinjf nad 
of the piaintid to the wliole estate, the Court ubseiweti. that it did 
not appear tiiat Raja Ram Chund adopted two persons, is stated by 
the ptairttitf: for had he adopted Goolal Clniiifl, and bud li e latter i\uh^o 
adopted Boodhnn Sing, the estate would have devolved in sm - (orAur- 
ces^ioii on th(isc two persons*: or had he adopted (iundiirp tlli.in t* 

and the latter adopted Huhadcior Sing, Ruhadoi^r SKig would have 
succeeded to ti>e estate on the death of Idindiirp Nine ; whereas 
ill fact, it appeared tliat tiie line of successors to the e^t^te was 
as follows: on the (le;jth of Raja Ram Chinrd. (juiidurp Sing, 
biinrnt Sing, the wile of Rlmnit Sin^, and Chuk:i >iue, t<nik l e 
itihcrit ance siict t‘Ssivelv. Alter Cliiika Sing, it was ludd ron jointly . 
by Bnliadonr Sing and Bhugwnnt Sing, after whom Raj:i Jeswiiiit 
Sing took It and on his de:ith lett it to itis widow, ti e last occu- 
pant. As thervfore the esi ite did m^t appear to have invariaiilv 
devol\e<l entire, on the chief lieir, but to h ive been t ikou by the 
most competent, and to have occasionally been he’d by stjvcral 
heirs conj<»ii;tlv,<he ('oiiit considered it to be duitsilife among the 
heirs, according to tiie ilindoo law of inherit im e, and acc'onlingly 
submitted a st itemeiil of the case, and ibe eeneab gical t.iblo 
before alluded to, t > tlieir pundit, with instrm lions to say who weitfi 
entitled to slum* in the est.tte, ami in what pr<ipoi tioiis. 

'I'lie pundit st tt<^d in reply, tnai if Raja tiuiidnip Sing adopted 
Raja Buhadoor Sing, the lather of Raja .leswnnt Sing, the estate 
would devolve on th.e sons of the damjhters of Raja (turidiir[> 

Niiig. Uinerwi.'jc* it woiiM go to the tlesc’ciidaiHs from a coniinoii 
ancc.'lor of .b s«unt Smg, \i/.. to the cliildfcti of Ins luotliers, 

111 default of tliein to the biuiiicrs of Buhaduor Sing his father, 
and CInika Sing liis uncle ; in def.init oi them to the clnldreii of 
the brothers of (itjiidurp Smg, and in dt^aiilt of them also to the 
children of tlse lirctthers of Doolar Sing. 

'rise (’onrt having already declared tlic adoptjon of Buhadoor 
Sing by Raja (lundnip Sing iinsubstanti ited, were of opinion, 
that as tlie intermediate helrs^ had failed, tlie estate was divisii)le 
among the descendants of tli« brothers of l)ot>l:ir Sing, and inat as 
Goolal Chimd and Omeil Smg ha.i Rdi no it should be tiken 

by the lies* eiidai t« of Lctl Sahy, ami di\ide<l in the following man- 
ner: 8 anas to the sons and ^^randsoiVs of Miinsa Ranu son of 
Boodhun Sing, (or 2 anas each to Girwuidh^ree Sing and Noem- 
dharee Sing, the sons, and a like portion each of the tjrainisons 
Dirjpal Sing and Bheer Smg.) and 8 anas to thck ilescemlants of 
Duieep N|j,g (or 4 anas to Pylwan Sing and Durvao Sing, ‘jrand- 
80T1S of Kheer Sing, son of Duieep Sing, and 4 anas to Kulahul 
Sing and others, the grandsons md great grandsons of Murigul 
Diitt, son of Duieep Sing. 

A decree was accordingly passed on the 19th of Fehniarv 1823^ 
rejecting the claim of the dffeudaut, aud dire(;Ung that Girwur-- 
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dharee Singr, the plaintiff should be put in possession of 2 anas of 
the whole estate in his own rii;ht, and of 2 anas as guar Uan of his 
nephew Bheei Sing, who was a minor, and under his charge, to 
hold the same for his said nephew until he came of age. Of the 
costs, one fourth was charged to the defendant, and three-fourths 
to the plaintiff. 

Both parties appe iled from tliis decision to t!»e Court of Sadder 
Dewanny Atlnwliii: Girwurdharee Sing, the plaintiff, against Kula* 
hul Sing and the other persons wlio were declared entitled to the 
retnainirnjr 12 anas *01 the estate, laying his appeal at 3 years 
produce of the whole estate, instead of the 14 anas : and w riting his 
petition on a statiff:>, value 2,000 rnpeest; butas three years produce of 
the I 1 anas amounted to less than a lack of rupees, 1,000 nvpees 
were lettiiiied to him. The defendant also ujipealed from the 
decision, against Baboo Girwurdharee Sing, layinu: his appeal at 
13,077 rupees, 10 afias, lOgundas, 2 cowries, being three years pro- 
duce of the 2 ana share awarded to Girwurdharee Sins:, writing 
his petition on a stamp value 500 rupees; as however the decree 
awiiniod to the oiiginul plaintiff' possession of 4 anas three years pro- 
duct of which amounted to 20,155 rupees, 5 anas, J9 giindas, he 
was ordered to pay the sum of 250 rupees into Court, to make up 
the proper stamp recpiiied f*»r that sum. The pleas of the parties 
were similar to thuse brought forward in the Provincial Court. 

On consicTeralion of the whole of the pleadings and evidence, 
tlie Court (present i). Smith) liebl tlie decision of the Provincial 
Court to be perfectly just, and acc*«rdiiigly confirmed it, on the 
lytli of January 1825, and dismissed lioth the appeals with costft, 
payable, by the appellants respectively. 


' I };*.». 


Jiin. 


HAM GUOLAM sing, Appellant, 
rtrsf/s 

KKLRirr SING, Gir<Wl RDMaRKF. sing, and KULAHl L 
^ SING, Kespundt’iits. 
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RAM (iliTiiarn Sing, who was the grandson by a daugliter of 
Kajn (lundutp Sin^ fsee genealogicaJ liiide) instituted this suit 
ni Jorrtid jjmipt'rts, m the l^rovincial (.mirt of l^itna, on the 2()ih 
ol July 1^22. against Kcerut Sing the occupant, and Girwurdharee 
Sing aiuL Kiilahul Smg, cldini mts of the estate of Kaja Jeswunt 
Sing, to c*btniii posses,sion of the whole est.ite, as his lawful inlieri- 
tanec. He p; eaded that»K,»ja Jeswunt Sing inherited the estate in 
sue* cssion to his father Raja Biihadoor Sing, who liad been adopted 
b\ Raja Gundiirp Sing, fiom whom he inherited the estate ; and that 
a> Raja Jeswunt Sing !c!t no issue, the estate should be held to 
bt the Muirooh*! of Raja Gundurp Siiig, his maternal grandfather, 
w'lio>t nearest heir he was. 

^ he Provincial Couit observed, that if the evidence had been suf- 
give' tic. tilt to pio\e that jJuudurp S ng had^idopied Buhadoor Sing, the 



CASES IN THE SUDPER DEWANNY ADAWLUT. 


W 


plaintifT would* under the ryurustha piven in the preceding case, iSS.-t, 
have been entitled U> take the whole estate to the exclusion of all . 
the chiiniaiits in the other rases; but that as that fact was not j,;;? 
proved, l»e was excluded from the inheritance A decision was ac- estate 
coruincly passe i, dismissing his claitn with costs, to be levied in the rlain\cd. 
usual manner. by-inu» 

'I'he plaintiff appealed from iliis decision to the Com t of Sudder shoulTho* 
Dewanny Adawlut ; and althcku^h lie pleaded in the ping„sed in 

Court as a pauper, presented his petition of appeal on p iper ot the lus favour, 
presciihed value. He accounted for this by istatin^^ that ne was < ^«»*‘* * 
enabled to do so hy an agrceuietit entered iiito by bun with one 
Bisheii Chund Sing, who agneed to advance the fundH necessarv gon’J^ad- 
for carrying on the appeal, in consideration of whit^i he (the said vanring 
Bishen Chund) was to leceive one half of the estate if a de^-ree ^1**^ money 
should be passed in bis (appellant's) favour, and pr.ix^ed that in 
tliis event one half of tlie estate might be awarded to the said Bishen . usts of * 
Chund. and one half to himself. auit: ffim 

I'he. Court (present C. Smith. Second Judge, and W. B Martin, Ssmlder 
Fifth Jiidje) aJtei causing their records to he seandied, couhl find 
no precedent to warrant such a proceeding, ami observed that this h’^id^hr '* 
transaction savoured strongly of gambling, anil was moreover by no tran«atiion 
means a fair trunsai tioii, as if a decree were passed in favour dle- 
of tlie ap)>eilaiit, Bislieii Chund would obtain a moiety of an 
est.ite valued at f«oin *2 to 3 lakhs of rupees, liy risking somewhat iTio^aJrree- 
more than 2,000 rupees, whic h he would have to pay as c osts, immi to bm 
were the appeal dismissed. They therefore ordered that tlie p ipers ranfclknl 
should be transmitted to the Provincial Court, with instnictiofis t<» 
warn the appellant, that if tins objec tionable agreement winch mh\htr 
^^as unsuppoitahle in a court of justice were cancelled, ami the apjasal. 
recjuisite i onditions for the admission of a regular appeal p::r- 
lormcd wnihiii three imuiths, this appeal would be admitted; 
ollierwi-se it would be linally rejected. 

i l»e Provincial Couit h tviiiu certilied that the obje( tionable 
agreement had been cameilcd.ami that the appellant had per- 
formed I he necessary conciitions, the Court admitted the appeal : 
but as liie decision of tlie Provincial Courl* appeared perlectly just, 
it was coiifirme I on the IDih of January 1825, and the appeiil dis- 
missed with costs. 
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ap^ieal therefrom, instead of furnishing^ security, executed an 
ikrarnama on 6th of IJe' ember 1809, en^a^.'iio^ not to sell, niort- 
g:a^e. or t/therwise alienate his till the sum decreed against 

him were paid * that the said decree having been continued by the 
Siidder i>ewuiit>y Adawlut on the 20th of June 1817, a large sum 
was now due to him from the defendant's jageer, which he con- 
tended ought to be liquidated before any other debts could be paid 
l»y the estate. Hestitedthat the plaintifls v/ere servants of the 
Hiij t. and ifiaV this iu tioii had been got up by the connivance of 
the Kaja, in order to defraud him of his due, and prayed that the 
decision in tins action not prejudice his claim. 

'I'lie < ase was ^submitted to arbitrators, who gave in an award, 
whereby it appealed lliat the sum of 6b,.0Sb rupees, 12 anas, 3 
uuudas. 2 cowries, was due by Kaja Run Buhadonv to tiie plamtiHs, 
iif» to the e.ql of Lhftdoon 122.5, F. S. 'I he t onrt observed, that the 
tii>t mortgage bom^ executed by the Raja in favoui of the plaintiffs 
wuM dated 1st Jttjt, 1214, IV S. (22nd of May 1807) and that 
t^e second nn rtgaiie bond was dateii .0th Saioun liudee, 1220, 
R S. il^^th of June 1813,) and considered it just that the jKiy- 
ineiit of the money due to tlie plaintiffs, under the first mortgage 
bond, should precede tlie pavineni of the money due to Baboo 
Mukniid Val, nmler tne tkrurnama executed on the 5th of Decem- 
ber lH(i0,l»y Hqa Klin Biihadooi, in licu of security; and that after 
the sum din4 <di that ikrtrnama was paid, tlie sum due under 
the second bon?l should be liquidated, 'fli * Court therefore or- 
deioit that t' a*. [>!aiiititfs should first receive from the jageer of the 
Raja the '«um of 24,1 70 rupee.s, being the sum due under the first 
bend execute 1 in ti e r favour ; that Balioo Mukuiicl Lul should receive 
the who c o: t’ c nnmey ilnc to him under the ikrarnama; after 
which the plaint di sliould rei'eive tlie balance of .66,586 rupees, 
12 anas, .'I uiindas, 2 c^.wries. 

Baboo Mnkund I.il demise 1, after having preferred an appeal 
from tins decision ataanist R qa Hun Buhadoor and the other 
respontlenlN, tlie heirs of the tuauinal jilaiutilfs, who also had died ; 
and was snCiceued hy the present appellant, his son ami heir. The 
appcilai t >l liv'd, that the original pdiiiiliffs were servants of the 
Kaja, ano that the two inoitauiit's executed by liim were not bona 
fidv iraiisartioiis ; and that tiiis suit had been institutml by them, 
willi the consent ol the Kaja, w’itli a view to defraud him of the 
sum due tojiim ninier a decree of the Snddei Dewanny Adawlut; 
which he pleaded shojiiid have the pndeience to any other claim. 
He therefore praxed tliat t’ e Raja tnigiit be compcllevl to pay iiim 
the full amount due to 4oin under ll»e above decree, before the 
sums declared to be due to Oic heirs of the origin.al plaintifi's were 
paid. * 

The respondents Ij.avbig failed to appear to defend the case, the 
appeal was decided f.r pa/ /f?. The Court (present C. Smith and 
W. B. Martin ) ou^'onsidei.ition of all the circumstances of the case, 
were of opinion that tin f'rovincial Court of Benares were not 
authorize 1, four years after the passing of a decision of the Siidder 
Dewanny Adawlut, to gixe to any document filed by the plaintifi's 
a prelVveiice to such de> ree, and that the appellant was entitled to 
feccive every rupee which was due y> him under that decree. 



CASES IN THE SUIJDER DEWANNY ADAWLUT. 


17 


before the heirs of the original plaintiffs received anv part of their 

debt Thev tiicrefore amended the deirisioii of li*e Provincial 

Court, anil nnlered that the appellant should tirsl receive the sum UuhooRam 

due umior the former decision^ passed in fav<nir ol his latiter, Iroin 

tlie proceeds of the Ksk)Hr> Jageer, and that the heirs of the original yyjaitoor 

plaintiffs should then receive tlie sum decreed to ttieiii by the Sahi anri 

Provincial Couit. other*. 


BABOO RAM CHOSE, Appellant. ^ ists. 

versus * — 

KALEE PERSHAD CHOSE (for himselT and his minor fvh. s«h. 
son Bisiii'MiiEii CuoriK), and DEB NAlH GliOSE, • 

Hespoiuleiits. 

BABOO Ram Chose instituted this action on the ?.5lh of Claim by 
November 1818, in the Provincial Court of ('alouUa, to recover from a))pdlrmt 
the respondents the sum of 10,241 rupees, 8 anas, 1 1 ^uudas, being aVu7irof^ 
the principal and interest due on a ktstbundce^ or bond pttyable 
by instalments.* Ho stated, in his petition of phsint.'that ilie sum a bo ml. 
of 5,H'2o riipees, was due to him under two Ivonds executed by '* ho band 
Gouree Cburn Chose, (be father of Kalee Persliad (iliose, and " 

Deb Nath Chose, and Ram Hultuii Chose, deceased, in the yoajs 
rJOT and 1208, B. S. ; that the principal and interest of that debt and ii;r,*rr*Ht 
in the year 1210. B. S. having unioiinled to Il.b.jO rupees, Kulee due on two 
Pershad Chose, Ram Kuttun Chose, and Del) Nath Chi^se, pani JJ**"'**'^** 
to liim in cash the sum of 52,5 rupees, but beintr unable to fiay 
the balance at one instalment, they, on the IJrd of Ukadoon 121*1, ,.x«'nit. d 
B. S., entered in to a ki^thundcc or bond, prumisirjg t>) pay the in tavour 
balance 11,125 rupees, with interest at the rate of 12 per cc/i^ *l*^\ 
per ftnnum, at several instalments, by the inoiith of Chtjt ^ 1 ^”,*.**/,^ • 

B. S. ; that they bad pan! him a portiomof the debt, but lefused was ar tin,; 
io pay the balance, wliich, with interest up to the niontli of Kur- muk/uar 
fick 1225, B. S., amounted to the sum claimed. He therefore ‘‘“d n 
instituteri this action to recover the said sum from Kalee Peisluid 
Chose and Deb Nath Cho.se^. who signed the bond on their own hv 

behalf, anrl from Bisbiindier Chose (the •minor son of Kalee m. a:. J 
Pershad Chose throuch his father and guigdian), and the aforesaid d"' duni 
Del) NiUh (ihose, the donees and occMipaiits of the properly ‘^1 
Ham Kuttun Chose, who demised in 12?i.3, B S., after hav*ng made , mr- 1 uM.h r 
over to them the whole of his property by ^deed of gill. similar nr 

Kalee Pershad (Biose for himself uud*})is son, and Deh Natlr 
Chose h r himself, denied that thev and Ram H*ittun ( ihose 
cither executed the bond pleaded by the plaintiff 
or that they had ever paid him any sums on .'inch a hond : 
declaring that thei; father Goniee Chum Gliose liuing allected 
with the palsy, and deprived of his senses in 1207 If S., died in 
that year, when the plaintiff was appointed then guardian, and 
had the sole control of tl^ir affairs, and h(^d never given any 
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fi/-on,.int of Ills guardianship iip to the date of theiv answer, and 
tha* he, hearing that they had it in contemplation to institute a 
stilt a; 4 ain‘it him to compel him to render an account of their 
propci t v, ha i institi.ted the present action to forestall their claim ; 
they also j.iGacicd, that though Kalee Pershad Clhose had come of 
.'iLM; in l B. S , the plainlitF had still the inanagenient of 
tilt; coiireins of lilt* family, and lie was totally unacquainted with 
1! :C St itc ot hifc fijlairs : and that therefore if the Dlaintiff had taken 
aovant itjc of then ignorance to make him and his two brothers, 
who were stiil inino^, si^ri any bond, it could not be held valid 
in a coimI of jnstn'e. 

'I he olaintiil in^liis rejoinder deedared that Oouree Churn Ghose 
exerniLfl the first bon<l before hisdeatli, in 1‘207 B. S., and that his 
widow :Mus>nnima«it Shiiiikiiree Dossee, the mother of the de- 
tendanis, ainl Ham Ruitnii Ghnse deceased, borrowed tlie money 
on the second bond in 1208 B. S-,and signed it in her owm name, 
on bchall of liei sons, and that he, having been removed from the 
guai iliansliip in 1 2 1 fi B. S., the defendants had the sole control 
ol tbe-i allairs fr«>in 1217 B. S. 

The (lelendarits in reply deived that the plaintiff had been removed 
from the nuurdianship in 12 Hi B. S., ami challenged him to pro- 
duce any /ariff/ihnttfc or other do<’umerit to prove that he had 
seltitMi the aiM onnts of his uuardianship. They pleaded that the 
original bond of 1208 B. S., could not be considered as binding 
on them, even if executed, as their mother had no authority to 
execute anv eel on tlicii behalf while they were under the guar* 
tlunship o| tlie plan liti'. 

*Ilip St iinn , Indue of the Provincial Court of Calcutta, on 
pei'isil of ill. pleadings and documents filed by the parties in 
jMoul ol tlicir respective (dairns, came to the following decision : 
lie H.hs r\(‘ I, (li u it appeared from tlie eviilence that Gouree 
f linrn (Jln'se executed a mokhtanuuna on the 1 4th of Aghim 1206 
B S.,2?ih of Novemlier 1). 17011), wlierchv he appointed the 
piaoiidl the mokhiar or manager of all his affairs, and that after 
the tle iih oi (jonree Churn (dhose aloresaid, the plaintiff' was, on 
the >tienij:lh ot the mokhtariirmin aforesaid, appointed guardian 
ol the « hihircti ol the fiect'ase<i, uiidv r a sfijiwTiri i'^sued i<> him by 
the .hnlgt, dated 8th of .Au^itist, A. 1). 1801 (25th Siwnn 1208, 
B. S ). and ^iliiit though the minority of Kalee Pershad, one of 
the deicndants, expired in 1210 it did not appear that the 

plaint ill bail ever rendered any account of his trust, or that he 
fi.id been exoner.tted Irwin tlie charge. The plaintiff was unable 
t * produce any accounts tq j>rove that any transactions regarding 
nnofty bad e\ci taken p'ace between him and the father of the 
(It* endants. i\< tbcitdore the piaintiff' had the management of 
tlu* com erns of the family of the defendants from 1206 B. S., to 
tb.e alle‘.;cd time vd e\c«'uting the bond, which formed the ground 
of the present action, the Senior ,ludge considered the bcjnd said 
to i»:ive been executed in 1207 B. S., invalid, from the fact of the 
pi m.titl having tht sole control of the affairs of Gouree Churn, 
the aUc-(d xvnter thereof. The bond of 1208, B. S.. he also 
ik< l ued could not be held as binding on the defendants, as their 
iiunhet hud uo authority to execulir it on their behalf. These 
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bunds therefore V>«ing held to be invalid, and the plainlilF beiii^ J8t5. 
iiiiahlc lu prutiuc e acfuuiits tu shew that the debt sperilied in tlicin ~ 
had ever been incurred by the defendants or tlu?ir father, formed bubooUsm 
sufFieient grounds, he thought, for exeiii|Hinu the defeiKiants fr ni 
responsthility umierihe bond smd to have neaii cvecuted by them in tihoiw 
B. S., independently ot'the strottg prestimptii*n whieit exi»te(l aatl 
that the piaitJtith hud taken advaniaje oj his capacity of guardian 
to induce the delendant K.ihr; l*eishad Ohose and Del) Nath 
GiiOse, and their dcc taseti In the) Ham Rutlnii" Ghose, to put 
tiieir names to tlic ^isthuntifv. lie theieforj^ passed a dt:<' sson 
or the 1 1th of November dismissing the claim of the p uiu- 

tifF with costs. ^ ^ • 

Ap appeal hein*! preferretl from this decision, by tju? plaint AT, to 
the Sndcier Dewanny Adawlnl, the Court (present C. Smitij) on 
consideration of the faf ts of the case, cotionriefl in •the reasons 
which guided llie ^en^or Judge of the ProviiK'ial Court in tiis- 
missing the claim, rinri accordingly contirrned his decision, and 
dismissed the appeal with costs. 


MCSSUMMAUT lIIMlJl.TA CIIOVVDRAYN, Appellant, 

, rt*/‘5w.v 0 * 

MCSSUMMAUT PUDOU .MUNEE CllOWDHAYN, Jvb. nth. 
He.spondent. 

The following genealogical table shews the family of tlic parties : 

( HOWDUV IU (,I 1 <K) HAM HAI . 


I<amChui»afT Itai ami 
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without without in ISymtih without without without Muuio 
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Kaving leaving | 
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•ami had 
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a willow a widow Kislion 

a widow. 
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Kishen- .Mui»* iiioondar 
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Kishf'ii 
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1825 . Thi» «uit waa inatitutcd by Mussummaut Pudoo Munee 

— Chowdrayn, in the Provincial Court of Moorahedabad, on the 26tb 

Cltini by of March 1819, to obtain poaBesaioD of an eight ana abare of the 
retpondent chowdrai Kiamut of Taraapoor, and Turuf Rajapoor, Knoee Jooree, 
toa moiety Kyehankulpar, Ac. an hereditary estate, and of Turuf Kulteiipara 
coetreMK- and other inouzaa, purchased with the profits of the hereditary 
Cate RsVir estate, from Muaauinmant Himulta Chowdrayn. •The amount of 
to her ^ - action was laid at 79,597 rupees, 9 anas, 8 gundaa, 2J cowriea, 
an Uim beiriiT three years jumma thereof. 

brother^ : The plaiiititf ataUd that on the death of Chowdry Rughoo Ram 

aiHmiHMil. Hai, the hereditary estate was held conjointly by hia sons, Ram 
aAiiiipiaar- chiiiider Rai and Ragi Kishob Rai.; that after the death of the 
former, his thsee sons continued to mess with Ram Kishob and hia 
t!ic.VhrfoTe sons, as an undivided family: that Ram Koomar Rai, her husband, 
having giveh her an anutnuti putr, or permission to adopt a son, 
died in Bkadoon 1201, B. S. after which she (the plaintifiT) lived in 
her father-iii'iaw’a house : that after his death, and the death of 
his two other sons, and of Ram Rooder Rai and Ram Lochun Rar, 
his nephews, the plaintiff lived in the house of Ram Soonder Rai : 
thui oil her consulting with him about adopting a son, and de- 
manding her share of the estate, in right of her husband and his 
broilier.s, lie evaded the demand, but at last executed a deed for 
her siiti^faction, acknowledging her right to adopt a son, and her 
rlaiin to share in tlie estate ; that on his death BirjoSoonder, his son, 
also acknowledged her right, but some delay occurred in thft 
adoption of a son, when Birj Soonder dying, his widow, Himulta 
ijhowdrayn, claimed the whole estate. She therefore brought this 
action to obtain possession of a moiety of the aiicestrel and acquired 
estates in right of succession to her deceased husband and hia 
brothers. 


hill father 

an|lbrd> 

thera^ 

Slit* wan 
ileclareil 

I’lititleil 

to main* 
tenance 
only. 


The defendant resisted the claim of the plaintiff to share in the 
estate in question, alleging that she was only entitled to mainte- 
nance therefrom. She stated that Ram Kishob Rai separated 
from his brother in 1201, B. S., and being disconsolate at the death 
of Ram Koomar Rai, his eldest son (the husband of the plaintiff), 
formed an intention ofc undertaking a pilgrimage, and having 
resigned the whole of his property real and personal to his two 
surviving sons, died shortly after in 1202, B. S. ; that Ram Jewun 
died unmarried in 1203, B. S., after having given up Ids share of 
the estate fb his brother Ram KuttiuI^ who subsequently made over 
the whole of his inteit^st in the Hereditary estate to his cousin Ram 
Soonder, father-in la vv of the defendant, on the condition of his 
Bupporting the plaintiff and his other female relations, and died 
in r204»B. S. ; that from fliat time to the present, Ram Soonder, 
Birj Soonder his son,^aiid the defendant herself, had successively 
taken the estate, and supplied the plaintiff with food and raiment. 
She pleaded that as Ram Koomar Rai died during the lifetime of 
hts father, the plaiiitiC his childless widow, (for though she 
pleaded permission to adopt she bad not done so), was not entitled 
to claim possession of any share in the estate of her father-in-law ; 
and that as she had allowed so long a period as 22 years to elapse 
without having adopted any son, there were strong grounds for 
presuming that ihe^anumuli putr pleaded by her was a forgery. 
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The Provincial Court of Moorthedabad haviog conatflted their 
pundit, received a vyuvnstku iti the following terms : if a person ~ 
during his father s life, have given hts wife permission to aaopt a 
son, and die, and if in the deed granting that permission it 
written, ** on my death let my son take my share,*' such deed is not 
valid, under the SAaster, for the son is not heir to his father's vjlq^uiMnaa* 
wealth during his father s life. A son dying during his father's 2*^ 
life is not heir to his wealth. If a person have two sons, to one 
of whom three sons are born, and of these three one die during Chowdnw^ 
the lifetime of his father and brothers, hi^fttig given his wife 
authority to adopt a son, and if after this, the other two brothers 
die without issue, the wtdow*of the deceasid is fiot heir to their 
property; it will go to the heir of the other Hlrothers." The 
plaintif}' filed some vyuvusthas^ whence it appeared tha| a person is 
not prohibited from granting to his wife permisfion to adopt a son 
during the lifetime of .his father and brothers ; and that a son 
so adopted by the widow, would take the property of the father 
and of the childless brothers of the [lerson who granted permission • 
to adopt, even although they should survive him (the granter of 
the i)erntission). The Court were of opinion, that these vyuvuithas 
were supported by Mr. Colebrooke's translation of the Digest of 
Hindoo Law, and that the t*yut;tisf Aa of their law officer was not 
correct. Tliey were also of opinion, that it was jiatisfactorily 
proved that the 4iusband of the plaintifi* did graift her permission 
to adopt ; that the property had never been divided ; and that the 
defendant had failed to prove the facts of the gift of the property 
claimed by Ram Kumul Rai to her father-in-law. A decree was 
accordingly passed in favour of the plaintiff on the 6th of July 
1821 , awariliiig to her possession of the share of the estate claimed 
by her. The costs were charged to the defendant. 

The defendant being dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut. Petitions were also presented 
against the decision by Mtissummaiit Ram Munee, and Gour 
Kishore Mujmoodar. Mussummaut Ram Munee, the daughter 
of Ram KisiiobRai, ciatitied the estate awarded to the plaintiff 
pleading that she was the rightful heir td the estate of her father 
and her brothers, and that as the husband of the plaintiff bad died 
during the lifetime of his father and broiliers, his.widow could not 
claim to be heir to them. Gour Kishore called himself the son of 
Aurainee Dossea, daughter pf Chowdry Rughoo Ram Rai, and 
claimed the whole estate, assail the male heirs were extinct; and 
stated that both the appellant and respondent were entitled merely 
to food and raiment. The appellant denied all knowledge of 
Aurainee Dossea, and the re.*ipondent said that Rughoo Ram had 
no such daughter, and that the person ciaiioing to be grandson of 
Rughoo Ram by a daughter was an impostor. 

The case came on before the Second Judge (C,* Smith), on the 
4th of January 1825. He was of opinion that the anumati putr, 
dated 14th Bhadoon 1201, filed by the respondent, and the deed 
said to have been executed in her favour by Ram Soonder Rai, 
confirming it, were unworthy of credit; for it appeared that no 
mention had been made ofyuch a deed for twenty-two years after 
her basbaud's death, which time she lui<| allowed to elapse without 
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tdoptiDg ft iOD : ftnd that it »ow remaintd to deteriniiift whfttbar^ 
undftr the Hiodoo law, the wat ftiitiUtd to take the ioberitancf 
of bar iiUtband ftod bit brothers The following queation wa» 
accordingly put to tha pundita of the Suddar Dawanny Adawlut : 

Ram Kooiitar Rat> son of Ram Kiabob Kai, having died during 
the iifatima of bia father, will Musaunimaut Pudoo Munee, bia 
widow, taka any ahare in hit property, or in that of Ram Jawoa 
Rai and Rafn ,Kumul Rai, hie full brothera, who died after their 
father^ and if so, what proportion thereof V* 

The ana war of the pundits was as follows : “ If Rnghoo Ram 
Kai dying left two tons. Ram Ch under Rai and Ram Kishob Rat, 
aud the latter hdiri three sons. Ram Kooniar Rat, Ram Jewun Rai, 
and Ham KutifUl Rai, of whom Ham Koomar Rai died without 
issue, ieaviiig a widow, Mussummaui Rudoo Munee, and if after 
this liani Kiihoh Rai died leaving heirs, his two remaining sons; 
the right of Ram Koomar Rai to tlie properjty left by Ram Kishub 
Kai is barred by his having died during his father's life. His widow 
therefore is not entitled to any share in the property of her 
deceased husband's father : she is entitled to receive maintenance 
therefrom, and to take by inheritance, during her life, any property 
of whii h her husband had possession during his 

if either Rum Jewun or Ram Kurnul died during the life of 
Mussummai^t bhunkuree Dossea, their mottier, site would take 
the share of thetlereased : if they both died before her, she would 
take the property of both. If the mother died first, and then the 
two brothers, tlit s ms of Mussummaut Ram Munee, daughter of 
Ram Kishob Rai, if they had survived them, would have taken the 
property of the two brothers : aud after their death Ram Munee 
would have succeeded thereto as their heirs. 

** If bhurikuree Dossea and the sons of Ram Munee died during 
the lifetime of Bam Jewun and Ram Kumul, Ram Munee, their 
sister, cannot take the property. But on the death of these two 
persons the lineal descendant in the male line of Ram Kishob Rai, 
who is alive, and next of kin to those persons, will be entitled to 
take the said property, which, after his death, will devolve on his 
heirs." • 

** This vyanuifho is according to the Dayahh iga, Dayatutwa, 
and other tracts eurreut in Bengal. 

Authont^s, 1st, Menu in ihe Dayuhhaga and other tracts: 

Brothers, on the death of their fatii^r and mother, having divided 
the ancestrel pn^perty, will take eqljal shares. Durin^r the life- 
time of their father and mother, they have no power over that 
property." See Colebrook^s Tranilatiout vol. 2, page 423, 8vo. 
edition. * 

2nd, Devala in tbe^ Dayabhaga and other tracts : ** Sons 
after their father's deiith will divide the paternal property : if a 
faultless father bl^ alive, the sons have no power over his probity.'* 
See lbid» vol. I, page 622. 

3rd, Yiignyamaicyn in the Dayabhaga and other tracts: [Oa 
the failure of ton or son's son] the wife, and the daughter, also both 
parents, brothers likewise, and their sons, gentiles {gotruj\^ 
cognates {bmndhoo), SfC. take the estate in succession." 
tol> 3i pegs 4899 abo dkt Jliitac$haraT 
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4th, Dn^hhuqai On failtira of sons and thair male issue, 
the sons of danglers of the father shall obtain the property*' (Sec 
Colebrooke^s Tramiaihn^ vol. 3, page49§ ” iuilUrffir 

On consideration of this v^uvustha^ and the circumstances of the nuita 
case, the Second Jodge on the 10th of January 18*25, recorded K as Chotk- * 
hts opinion, that the respondent was not entitled to any share in Jnye* v* 
the ancestrel property of Rughoo Ham Rai, and that the decision 
of the Provincial Coort of Moorshedabad ought to be reversed, and 
that the respondent mi$rht be left at liberty to sue the estate for Mum<«e * * 
her maintenance, and ordered that tlie papers cff the case should be Chow- 
laid before another Judee. ^ ^ dwyu. 

The ease was next taken ii|f hy the Fifth 8udge (W. B. Martin). 

He observed, that it appeared from the proceedings tRat no mention 
had been made of the anumuti putr^ or deed said to, have been 
executed by the husband of tlie re8pond6nt,*granting her per- 
mission to adopt, for nearly 22 years after his death, in 1201 B. S. 
and that the said document was not produced Sefore the Collector, 
when he, in his roohukaree of . the lOtb of August 1816, (27th 
Saicttft 1223. B. S.) directed her to die proofs of her claim to the 
estate. He therefore thought the evidence produced insuilicient to 
authorize the carrying into effect the conditions thereof. And 
as the vyuvustha declared that her claim to share in tlie estate 
was barred, and that she was only entitled to maintenance, he con- 
curred with the Sdbond Judge, and passed a judginent on the I4th 
of February 1825, annulling the decision of thb Provincial Court of 
Moorshedabad, and dismissing her claim. The costs of both 
Courts were charged to her; and tlic option of suing the holders of 
the estate for maintenance was left to her. 

As Mussummaut Ram Munee and Ooiir Kishori Mujmoodar did 
not bring forward their claims in the Provincial Court, no notice 
was taken of them, and they were referred to a regular suit for the 
adjustment of their respective claims. 
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AIJ BUKSH KHAN and ALI MOOHUMMUD KHAN, 
(Hein of Durta Khar deceased), Appellants, 
ver$u8 

KUSTOREE SING, SHEO DEEN SING and TEJ SING, 
ReipondentB. 

C laim to THIS acCioa was instituted in the Zillah Court of Cawnpoor,^ 
hyUnnoA- on the 4th of March 1814, by Man Sing, Munee Sing, and Debee 
awmbkciar ^*”8* Dhun Sing deceased, against Duria Khan the 

iu opposi- zemindar of niouza Bhusolee, to obtain possession of mouza Chur- 
tion to tho sureh, pergunnif Sardh, stllah Cawepoor, the annual produce of 
pffmon which was estimated at 901 rupees, and Government assessment 
thereon staled at 825 rupees. 

nipiithsd The plain tiB 8 stilted that the village was the hereditary zemin- 
botf^tnarfc darec of tlieir family, and that their fi^ther, Dhun Sing, had 
by (Tovt'm- possession thereof till 1204, F. S. when the aumil on the part of 
rliiitn n<l> Nuwab Vuzeer, having demanded from him a higher rent than 

hut could afford to pay, he Bed from the village with his family, to a 
}MrmiiM»iou relation's house in pergunna Futtehpoor, where he died : that they 
given to (plaintiffs) being minors, Bubadoor Ali, the aumil of the perguniia, 
site concluded a settlement with Uchul Sing, in 1206, F. S. and 

to sue for granted him a pottah as zemindar, under which he retained the 
the re- Village till Itis death ; when the rents thereof were collected khaz 

rovery of (ji] cession of the province to the British Government ; that 

un^Tiui^ alter the cession, when the settlement of 1210, F. S. was making, 
nllegml they being unacquainted with the mode in which business was 

d<<«^of conducted, did nut appear in person before the Collector, but 

f tendered their proposals through Dowkul Sing, their mokhtar : 

that the Collector did not agree to the terms on which they wished 
to engage for the village, and concluded the first settlement for 
the years 1210, 1211 and 1212, F. S. with Soomen Shah, as moos* 

; that at the second settlement for the years 1213, 1214 and 
1215, F. S. Dowkul Sing again appeared before the Collector, in 
order to engage for the village, and had his name entered in the 
column of proprietors,* hut did not engage in consequence of 
the heaviness of the jumma : on which the settlement was con- 
cluded with SheoBuksh as moostnjir^ that during this time Dowkul 
Sing, as Uieir mokhtar, received the zeiniridaree dues (a) on their 
behalf; that at the tl^ird settlement ijpr the years 1216, 1217, 1218, 
and 1219, F. S. the settlement was for similar reasons concluded 
with Chutter Gotiiiim^as moosfq/tr ; that after the conclusion of 
this settlement, they, on Jiearing that Durya Khan, the zemindar 
of niou%a Bliusoolee claimed a right to hold the village of Chur- 
■ureh as zemindar, mgde an application to the Collector, who 
informed them that at the expiration of the existing settlement, 
the next settieftient would be made with whoever should thea 
appear to be the zemindar: that they remained in the village 
holding possession and enjoying the profits of the topes, tanks, 
wells, &c. waiting for the next settlement : but when the time for 
concluding it arrived, they were unavoidably absent ; and Durya 
Khun taking advantage of their absence, got the village under a 
(s') MmiiMami snd other dues receindile by zemindais* 


10t5. 
m. I9ch, 
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ft^ittiridaree poUah for five year* (1*20 to 1224, B. S., both in* 1825. 
elusive) that they, oil their return, hearing of thi«, applied to 
Collector for redress, but not obtaining it, they instituted the pre* Khsn sad 
•ent suit. They al*o stited, that about four year* before the othwE. «•. 
institution of this suit, Heera Lai, Canoongo of the perguooa, 
having obtained possession of their title deeds on the plea 
esamining them, had destroyed them; and that tbev having com* 
plained against him in the'Foujdaree Court, were referred to a 
civil action for redress : but that they could, notyithstanding, prove 
their hereditary right to hold the village as zemindars, and that 
the defendant never had any poncern tnerei^ till he fraudulently 
got possession at the settlement of 1220 F. S. • 

BufSsequently to the institution of the suit, the plaintiffs pre* 
sented a petition to the Zillah Court, stating that the defhiidaiit, in 
order to evade their claim, had sold the village pending the iiistitu* 
tioD of the suit, to one Mndari Lai, a connection of Gunga Persbad 
and I'hakgor Surroop Sing, former canoongoes, and had applied to 
the Collector to have the estate entered in the records under the 
name of the said purchaser ; and prayed that a precept might be 
issued to the Collector, enjoining him to stay the dakhil mokharij. 

The Court did not think it necessary to stay the dakkil mckharij, 
as the sale had taken place subsequently to the institution of the 
suit; but issued a notice to the purchaser, warning hi di that the 
purchase would no{ prejudice the right of the plaiuiifTs, if a decree 
should, on investigation, be passed in their favour. 

Durya Khan denied the right of the plaintiffs to the estate as 
zemindars. He stated that Zyn Khan, his ancestor, above a century 
ago, divided a portion of jungle land from his zeniindaree of 
Bhusoolee, and having brought it into cultivation, formed a village 
or ipouza, which he named Chursureh : that after him, Yacoob 
Khan and Tutur Khan, Subdul Khan, and Moohummud Kaim 
his ancestor; and after them Ghazee Khan his uncle, and Abdoolia 
Khan his father, had undisturbed possession thereof, which they 
transmitted to him ; that he did not engage for the rent in 1210, 

F. S. as the jumma was raised from 750 gupees to 871 rupees; 
and that the first, second, and third settlements were made with 
Soomer Shah, Sheo Buksh and Chutter Goutum, as moostajirs, but 
that he, on proof of his right to hold the village as kemindar, was 
allowed to engage at the quinquennial settlement of' 1220, F. S. 
and pleaded that the fact of the plaintiffs having tanks, wells, drc. 
irn the village, did not constitute them zemindars. 

Several documents were filed by both paAies in proof of their 
respective claims, and several witnesses were examined. , 

On consideration of the pleadings, and the whole of the evi* 
dence before him, the Officiating Zillaib * Judge deemed it 
clearly established by the evidence of the witnesses ^of the plain- 
tiffs, that UchulSing and Dhun Sing, the uncle and father of the 
plaintiffs, had possession of the village in former times; and that 
though the witnesses of the defendant stated that his ancestors 
had held possession of the village, their evideoce was not worthy 
of credit, as they could not depose that either the ancestors of 
the defendant, or he himself. j|ad received the zemindaree dues 
during the twenty years which the estate wai held in khat 
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ihS5. ieh eel previous to the cession. He was of optnioiiy that the 

(iefenclaiit bad no right to the zemindaree of the said viila^, 1®^*“ 

AJi Buksji imjj.fi Qn t,he settiement of the pergunna in 1210, x# S. his 
not ciitered in the coiunin of proprietors (the columii 
iCuitoW of proprietors being left vacant) in the roobakaree bundobust of 
SingkiiU the viilage of Chursureh for that settlement; as had he then had 
^j,y claim lo the village as zemindar, he would have made everf 
endeavour to *have his name entered as such in the records of th# 
Collector’s otKce, which it did not appear that he had done, though 
he was in aiteiuiance at the Collector’s cutcherry^ and entered 
into engagements for.the village of Bhusoolee, his bondjide zeniin- 
daree. W iti)«regard to the defendaiA’s objection that the possession 
of tanks, wells, &c. did not constitute a person zemindav, *the 
Olficialiiig Judge observed, that as it appeared there was neither 
tank, i%e)i. nor any building in the village, built, or prepared either 
by iiiiij or his anc^estors, this fact formed a strong ground fur pre- 
iuniiiig that his claim to the village was unfounded. 

With regard to the transfer to Mudari Lai, wiiich waf 
prove<l by certain dakhilas^ or receipts for public rent, paid by 
Mudun Lai, the Olliciatiiig Judge observed, that though the plain- 
tilfs had adduced no proftf of the connection between him (the 
said Mudari L.ul) aiul Giinga Pershad, it was evident that the 
vonncctioil <ii<i exist; as Mudtri Lul, though the notice above 
alluded to Was screed on him, had not appeared to deny the fact, 
iiur did the dcTe^idant himself deny it : and that this Gunga 
^ Pershad was a person who had been publicly prohibited by the 
Hoard of Coninii.ssiotier.H, on account of his malpractices, from in- 
terfering in any manner with matters relating to the Collector’s 
cfttcherry. He did not consider tlie documents produced by the 
dereudarit. as at all sufficient to prove his right to hold the village 
as his zemindaree : being of opinion that he, at the first settlement 
of 1210, F. S. had no intention of claiming it ; but by the advice 
and counsel of the aforesaid Gunga Pershad and other evil dis- 
p(»8ed persons, had subsequently entered the name of 4he village 
cd Chursureh in the dej^di^he held relating to mouza Bhusoolee. 

On the following considerations therefore, 1st, the failure of 
prov f that either the defendant or his ancestors *ever received the 
aemiiidaree ddes during the period of the hkas tehseeli 2nd, 
the want of proof tiiat he, though present at the Collector's 
ca/cAecry at the tinie of the settiiMiient of 1210 F. S., made any 
endeavour to e!«tablish ht.s claim *to the village; and lastly, the 
impression that IJury^ Khan was not the real defender of the suit, 
that l|,e was a pupfict moved bv some person who did not appear, 
the Officiating Juilge p:issed a judgment on the 4tli of February 
18)9, awarding possession of the village to the plaintiffs. The 
costs were charged to the defendant. 

I'he defendant appealed from this decision to the Court of 
Appeal for the division of Bareilly. He argued that the respoii- 
tieiits had failed to pro^e iheT right to hold the village as their 
se nindaree, mnd pleaded that under these circumstances it had 
nut benome necessary for him to prove his right thereto, which, 
however, he contended, that he hat^done. He also pleaded, that 
as the plain itfis Had not had possession of the village within I2l 
^aars, their right of action was barred. 
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The respondents in reply pleaded that they had saved their right 
af action by their endeavours to obtain possession of the village, and 
that they had received the zemindaree does of the village from 
12^6(0 1219 P. S. 

The Senior Judge was of opinion that Uie documents hied by the 
respondents were insudicient to prove their right to the village, 
and that the documents filed by the appellant, among which were 
pottas granted to Ghazee Khan the grandfather, and Abdoolla Kbatt 
the father of the appellant, by the former aumilt, and tlie deposi- 
tions of the witnesses of the appellant (who, though in number one 
less, were in credibility, at least equal, and even superior to those 
of the respondent) had clearW proved tiiall the ^randfailier and 
father of the appellant himself had possession of the village. He 
therefore recorded his opinion on the 3d of February 1820, that the 
decision of tlie OfBciaiing Judge of Cawnpoor should be reversed, 
"And the claim of the respondents dismissed. * 

The Officiating Judue of the Provincial Court (J. Perry) did 
not concur in the above opinion. He reconled his o|>tnioii on the 
18th of February 18*20, that the documents produced by the 
appellant were unworthy of credit, and that the witnesses of the 
zesponrients were entitled to greater res|>ect than those of the 
appellant, and tliat the decision of the ZiliaU Court sliould be 
aonliniied.^ 

The Third Judge (C. Elliot) recorded his opinion, that neither 
paity had satisfactorily proved their right to hold the village as 
zeniindars; but that as it was proved by the evidence of the 
witnesses of tlie respondents, and certain documents Hied by tiiern,^ 
that Uchiii Sing and Dhun Sing, their uncle and father, had pos- 
session thereof for 20 years ; and that there were in the village 
iopes and planted by them, their claim was superior to 

that of the appellant , and that they ought to have posse’4siori 
thereof till some person should appear and estaldish his claim to 
hold as zemindar : He therefore, in concitrren<'e with the opinioti 
of the Officiating Judge, passed a decision on the 9th of March 1820, 
confirming the decree of the Officiating Judge of Cawnpoor, and 
dismissing the appeal with costs. • 

The appellant being disatisHed with the decision, applied to the 
Court of Siidder Dewanny Adawlut for the admission of a special 
appeal. The Court (present C. Smith, Officiating Judge, and S. T. 
Goad, Fourth Judge) on perqsal of the documents Hied with the 
petition, were of opinion, witb the Senior Jutfge of the Provincial 
Court, that the evidence produced by the appellant was superior to 
that produced by the respondent ; and that if, as stated by the Third 
Judge in the Provincial Court, neitfier ot the parties had,proved 
their right, it was more consonant with the practice of the Court 
to have maintained the appellant in his posselston. A special appeal 
was therefore admitted. • 

After the admission of the appeal, the appellant died, and Ali 
Buksh Khan and Ali Moohummud Kbao, his sons, carried on the 
apfMal. The respondents of the Provincial Court (the oritrinal 
plaifitifTs) having also died, Kustoree Sing aodSheoDeen Sing, 
the sons of the sister of Dhun Sing, and Tej Sing, who was a 
itticandani from the same cdinmon f reat*gran4fntber of thtJMid. 
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1825. 


Kislim 
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car and 
otbeni, V, . 
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maut Nujee- 
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pergunnft Mabmoodshahee in 1 197^ B. S., tfaesettlemetii was mad* 
with her husband aa a dependant taloOkdar, and that be paid the 
rent assessed thereon, first throU|^li Raja Muhinder Deo Rai, the 
furmer zemindar, and afterwards through Radha Mohun Banoorjea 
the present zeroiodar, till hie death in Jeyt 1218 B. S., when she 
succeeded him, and continued to pay the revenue in the same 
manner. She contended, that as the plaintiff had never instituted 
any suit for the recovery of the villages from the date of her 
husband’s purchase thereof, which was 26 years before the in- 
stitution of this acftioDy his claim was barred by the rule of 
limitation. . 

Raja Anund CnunderRai, the beir'of Raja Muhinder Deo Rai» 
who had demised, filed a similar answer. Radha Mohun Banooijea^ 
though duly summoned, failed to appear. 

After perusing tliiB whole of the pleadings and documents, and 
the proceedings held in the case, the Ofiiciating Judge of the 
Ziliah Court was of opinion, that the hdlfoofyut Bled by the plain- 
tiff, as having been executed by Moulovee bukaoolia and Khoond- 
kar Usmutoolla in exchange for his potta, bore on its face evident 
marks of forgery : that it was proved by the kubalas signed by 
Heera Shunkur and Joogul Kishore Sircar, the authenticity of 
which was established by the evidence, that the former sold the- 
talook to Joogul Kishore, and that Joogul Kishore sold it to» 
Khoondkar Usntutoolla: and by the answer of the former ze- 
mindar, that the said Khoondkar had possession from the date 
of his purchase ill 1193 B. 8., to his death in 1218 B. S., after 
vifliich his widow had possession : that the copies of certain 
depositions taken in a former case in which certain lands on the 
said talook w^ere contested by Usmutoolla and Ram Kaunt Biswas 
and others, filed by the plaintifi', so far from supporting his claim, 
confirmed the rigist of the widow of Usmutoolla. As therefore 
he was of opinion that Neenioo Beebee had proved that her 
husband and herself had had possession of the talook from 1193 
B. S., a period of 26 years, and as the witnesses named by the 
plaintiff to prove that he had had possession subsequently to that 
year could only speak frdm hearsay, he considered the plaintiff’s 
fight of action barred by the rule of limitation, and accordingly 
dismissed his claim with costs on the 9th of December 1814, and 
ordered that the plaintiff should be confined in the civil jail for 
three months, if he di^} not make good the costs of suit, and that 
they should be levied from any properly which he might hereafter 
become possessed of- • 

This decision was confirini>d by the Provincial Court of Calcutta, 
on the 27th of June 1820, and a special appeal admitted on the 
22nd of Beptcmber 1821^ by the Second and Officiating Judges 
(C. Smith and W. Dorin), in opposition to the opinion of the 
Chief Judge (W. I^eyccsltr), for the purpose of enquiring on what 
the right of Joogul Kishore to sell the talook was grounded, why 
the witnesses of the plaintiff were declared unworthy of credit, 
and other matters which appeared to require further investigation. 
Rusika Nuod dying at this stage of the proceedings, was suck 
eerded by the pivsint appellants, his hi^irs. 

The appeal was Ittt uk(n up by the second Judge, who was of 
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'Opinion that it was clearly proved in the proceeding's that Rusika S8S5. 

Nund Sircar was the first" purchaser of the talook, of which he ■' 

had sole possession until he grave a lease thereof to Mnulovee Kisliea 
Bukaoolla and Khooodkar Usmtitoolla, and that Joog;ul Kisbore, 
the brother of Rusika Nund, had no interest therein, and othenT v. 

not therefore sell it to Usnautoollay so that the possessioa thereof 
by Khoondkar Usmutoolla and Neemoo Beebee for so lon^ a msu^Ntij^ 
period was not under a valid and legal title. He did/iot consider ***j**jSJjJL 
the statement given by the seniindar, confirming lliat of Neemoo ww** 
Beebee, entitled to any credit, as there was a strong presumption 
of his having connived at the usurpation ^f Khoondkar. Ho 
thought the causes shewn by Rusika Nund /or nq^ having brought 
forw.ard his action at an earlier period (vizr that the lease did not 
expire till 1206 B. S., and that he was for some time after that 
engaged in disputes regarding indigo balances, and bad been 
confined in the civil jail for siune time in satisfaction of a decree 
for the said balances) sufiicient to preserve to him his right of 
action. On these considerations he recorded it as his opinion 
that the decisions of the Ziliah and Provincial Courts should bo - 
reversed, and a decree passed in favour of the appellants. 

The appeal was next laid before the Fifth Judge (W. B. Martin). 

He observed, that as Joogul Kishore Sircar was alive while the 
suit was pending in the Zillah Court, if the deed of sale executed 
by him were in reality a forgery, it had been easy fordlusika Nund 
to have siiiiimoned him, and caused his deposition to be taken 
as a witness; which he faded to do. With regard to the plea 
of Rusika Nund*s confinement in jail being a sufficient reason 
for not instituting his suit at an earlier period, he observed, that 
although he was released in 1216 B. S., he did not institute this 
action till Jeyt 1218 B. S., which afforded grounds fur presuming 
that he delayed his suit till the death of Khoondkar Usmutoolla. 

He therefore recorded it as his opinion that the decisions of tha 
inferior Courts were just and should be confirmed. 

The Officiating Judge (O. T. Sealy) observed, that the Att6oo/ytit 
filed by Rusika Nund, which was the chief document on which 
his claim was founded, was not authenticated by any evidence, 
oral or written, and that the length of t*me which elapsed during 
which Neemoo Beebee and her husband bad had possesNion was 
fatal to the claim of the appellants. In concurrence therefore, 
with the opinion of the Fifth Judge he passed a final judgment, 
on the I2tli of March 1 825j« confirming the^ecisions of the lower 
Courts, and dismissing the appeal. The usual order in the case 
of pauper suitors was passed with regard* to costs. 
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M«r. 


MUKHUN LAL, Appellant, 

versus 

WUZEER ALl, Respondent. 


THE respondent instituted this suit in the Zillah Court of 
Cawnpoor, on the 3i8t of December 1819, to recover possession 
aortgi^e; of two-thirds, of the village of Duryapoor Rai Bhan, pergunna 
pUiutiff al- Kunoge, by redeeming it from mortgage, ami to set aside an 
illegal sale thereof; laying his action at 504 rupees, 10 anas, 
of the vil- ® P*®* 

lagebypay* He Stated that thesvillage was tlhs hereditary estate of Meer 
ing one half Roshiin All, i\ho diea leaving two sons* Nooroodeen Ali and 
iiiort% e Buder Ali, and one daughter, Mussummatit Khyroonissa, called 
money i** Sajedeh Beebee ; who married his (piaintiff's) father, Syud 

tha^ being Moohuminud: that^ Nooroodeen Ali haviri|r died without issue, 
the p^iun Buder Ali and Khyroonissa mortgaged the village in question for 
wardldar* rupees, to Thakoor Doss, on the 25th of i?ii5ee-oos-sawi 1 158, 
«d miiitled* ^ ’ which time the mortgagee and his heirs had possession ; 

by the law that on the death of Buder Ali without issue, Khyroonissa sue- 
ofiiiheri- ceeded to the whole of the property inherited by him from his 
he^Mo the ftud 00 her death, her husband Syud Moohummud succeed- 

original ** thereto as her heir ; and on his demise, he, the plaintiff, was now 
mortgagor, the heir of two-tlqrds, and Puna, the son of Mussummaut H ingun, 
daughter of Khuieeloonissa, daughter of Khyroonissa and Syud 
Moohummud, one-tlurd thereof: that he had frequently endea- 
voured to redeem the estate, and on tlie refusal of Mukhun Lai to 
r^’eive the mortgage money, he appointed Puna AU his agent, 
to institute a suit on his behalf to recover possession : but that 
Puna All having instituted a suit in his own name, connived with 
Mukhun Lai, and executed a deed of sale for the whole village, 
and filed a razeenama. The plaintiff therefore now instituted this 
suit to recover two-i birds of the village from Puna Ali, the fraudu- 
lent seller, Ouseyn Lai the son of Mukhun Lai, the ostensible 
purchaser, Mukhun Lai the real purchaser and occupant of the 
Village under the mortgage/ and nephew of Thakoor Doss the 
original mortgagee, and others, heirs of the said lliakoor Doss. 

An answer was tiled purporting to be that of Puna Ali, wherein 
he stated that he hhd heard that his ance.Htors had mortgaged the 
villace to Thakoor Doss : hut having no proof, he remained quiet 
till the plaintiff furnished him with a sdjtruthal, or statement of the 
case, on which he instituted a suit to recover possession from the 
heirs of the mortgagee : t)ut that having no other document in his 
possession^ and not thinkimr* this souruihal sufficient to warrant 
the hope of a favourable decision, he compromised the dispute, 
and receiving from the defendants 601 rupees, resigned to them his 
rights and claim loathe village, and tiled a razeenama. Me denied 
the right of the pUintitf to sue to re-cover possession of the estate. 
At a subsequent stage of the pn^ceedings, however, Puna Ali tiled 
a document acknowledging the plaintiff's riuht to the estate, and 
stated that Mtikhuu Lai had fraudulently tiled the answer given 
in in his name, without his knowledge 

Mttkhuu Lai and Ouseyn Lai resistedsthe plaintiff’s claim, and 
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denieJ that they held the village under a mere morUrage. They I8t5* 
stated that the village had been in the possession of their family - — 
fcM* 66 years, having been purchased by Hurepershad c^moongoe, Muklma 
one of their ancestors, from the former Moosuimaun proprietors 
thereof, but pleaded their inability to hie the deeds of sale, as they Xu. 
were lost when Kuiioge was burnt by the Mahratias, and that at the 
6rst settlement after the cession, the village was included in talook 
Miirtnruthpoor, d:c. their lieredjt iry zetnindaree. They, stated that 
the plaintiff was not the son of Khyrootiissa, but of*lhe th rd wife 
(if her husband, and consequently, as step-son, had no claim to her 
estate, and that when Puna Alt instituted htl suit, the pluintiiT 
caused a sooruth'd to be drawti^np by the cafee oS Kunoge, and 
attested by several persons, wheieiti it was It.iied that Puna Ali 
was th*e sole heir of Khyroanissa, and signed it himself as attesting 
Witness. With regard to the piinliase from Puna AH, Ouseyn Lai 
stated, that as his father was at that time very*ili, and disputes 
had been excited by the machinations of their enemies, he, iu 
order to get rid of the claim of Puna Ali, false as it was, satisfied 
him with 601 rupees, and took from him a deed ofsaiefurthe 
villa<j:e for that sum. unknown to his father. 

'Mie Officiating .ludge of Zillah Cawnpoor, after perusing the 
dociinients and evidence, was of opinion that it was clearly proved 
thru the village was the hereditary e.^tate of Meer Roshun Ali, and 
that the piaintifi'had possession of the muirooka^ or property left 
bv Meer Buder Aii, and had always received the zernindaree dues 
of the village. He thought the plea of Mukhuii Lai that tlie villaue 
was liis hereditary estate, totally unfounded, and observed that 
Mnkhun Lai, in his answers to the former smt of 1 una Aii,* 
acknowledged the village had been mortgaged to Thakoor Doss his 
ance>tor: and tliat the acknowledgment of Puna Ali and the 
silence of the other heirs of Thakoor Doss, the original mortgagee, 
were corroboratiiig proofs of the plaintiff's right. He therefore 
|M.«sefl a decree on the t39th of June 1819, awarding to the plain- 
titi [insse.s^ioii of the village, providing at the same time against 
the right of any oilier heirs of Roshun Ali being affected by this 
decree, and leaving any such the option of suing the plaintif!' for 
possession of their shares. The costs were charged to the dufen* 
dant'<. 

Mnkhiin Lai being dissatisfied with the decision, Appealed to the 
Provincial C'ourt of Bareilly, d'he Ihird Judge (C. Elliott) was 
of opinion that there was no proof that the village was mortgaged 
hv Bnder Ati and Khyrooiiissa;*or that Wuzeer Ali had any right to 
claim it, (for he held the acknowle igment of Puna Ali entitled to 
no credit) and observed, that had such a mortgage existed, it was 
very improbable that the respondent, who for seventeen years had 
been employed in the customs at iMeiuly Ghhut, which is in the 
vicinity of the village in question, should never have made any 
attempt to redeem the village by paying off the mortgage. He was 
of opinion that the appeilant had clearly established his rii^hi to the 
village, and that therefore the decision of the Zillah Cuuit should 
be reversed. 

The Senior .fudge of the Provincial Court (F. Hawkins) was of 
C'pinion that the right oftlje re^p nideiit to possession ^of the village 
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on rerleeming the mortgage waa clearly proved. He therefore 
•“ recorded it as his opinion (on the 4th of June 1820), that the 
decision of the Zillali Court should be amended, and that the 
'Wuiiw respondent should be put in possession of the village on paying to 
sii the heirs of the original mortgagee the sum of 101 rupees. 

The Oflficiating Judge (T. Perry) concurring in this opinion, 
passed a final order on the 15th of June 1820, as proposed by the 
Senior Judge. 

Mukhiin l.aV being still dissatisfied, moved the Sadder Dewanny 
Adawlut for a special appeal. The Ciourt taking into considera- 
tion the length of time during which the petitioner had held 
undisturbed pdasess^pn of the village, and the fact of Wuzeer 
Ali having obtained an award for the whole of the village* when 
he only claimed two thirds thereof, thought fit to admit a special 
appeal. 

Previously to ^)a8sing final judgment on the case, the Court 
ordered that the whole of the proceedings of the case should be 
laid before the Moohummtidan law officers of the Court, with 
directions to uive an answer to the following question : 

If Meer Buder Ali, son of Meer Roshun Ali, mortgaged the 
villiige in question in 1 158 F. S., to Thakoor Doss, for 101 rupees, 
and if the lieira of Meer Buder Ali are willing to redeem the 
mortgage, hv paying the sum of 101 rupees: if Wuzeer Ali and 
Puna Ali staad to Buder Ali in the relationship pleaded by the 
plaintift’; and if it he proved by the evidence of the plaintiff** 
witnesKvs, that the house and other property of Meer Roshun Ali 
and ol Meer Buder Aii, and some of the proprietary right of the 
village in question were formerly in the possession of 8yud Moo- 
hnininiid, the father of the plaintiff'; and on his death of the 
nlaintiff himself; and if Puna Aii, the son of Mussurnmaut 
Flingtin Ikehee, daughter of Khtileelnonissa, daughter of Khy- 
roonissii, acknowledges the right of Wuzeer Ali, the son of 8yud 
Moohiimmiid hy a daughter of Gliolam Ali, brother of Roshun 
(he, Syufl Moohummud, having previous to the birth of Wuzeer 
Ali married Khyroonisia, a daughter of Roshun Ali,) it is dc- 
innnded, what sliare. of the village in question, the estate of 
Jiinler Ali, the mcjrtgagov, will uo to Wuzeer Ali the plaintiff? 

'J’he law otfi( ers stut/d m reply, that if Khvroonissa, daugh- 
ter of Meer Itoslinn Ali, was survived by her husband Syud 
Moohiimniiid ; and if Puna Aii was the son of a daughter's 
daughter of Khyfioonissa, and Svbid Moohummud left no other 
heir but WtizeerAli his son: one-half of the zemindaree would 
go to Wuzeer Ali, and the other to Puna Ali: and if Puna Ali 
had jiot transf rred hi^ claim to anotlier person, but bad given it 
tip to the pluintitf, he would have been entitied to take the whole 
willa,ae. * 

The case was taken up by the Officiating Chief Judge, 
(J. H. Harington) who was of opinion that the proceedings of the 
case afforded ample proof of the fact of the village having been 
mortgaged by Buder Aii to Tbakoor Doss, for lOi rupees, and 
that It was at the ojUioii of the heirs of tlie mortgagor to recover 
possession at any time on payirig off the mortirage. Under the 
JF^'w^ira of the jaw officers, he’ coesidered Wuzeer Ali entitled to 
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one-haif of the property of the taid mort^((or, and accordingly ^995, 
recorded it ae hie opinion on the 23rd of December 1824, that he ' 

should be allowed to recover possession of one*half of the village Mukhea 
by paying to the appellant the sum of 50 rupees, 8 anas, and that 
he shoulj be informed tlmt he was at liberty to sue to recover tlte . 
other half, which had been sold by Puna Ali to the appellant, in 
right of shoofa or preemption. 

The Second .fudge (C. Smith) concurred in thf opinion given 
by the Third Judge of the Provincial Court of Bareilly. He did 
not think it proved that Wnzeer Ali stood jo such a degree of 
relationship to Buder Ali as to entitle him to claim to inherit his 
property, and observed, thaOas the villagejiad been in the pos- 
session of the ancestors of the appeliani since 1158, F. S., it was 
more than probable that the village was actually sold to them ; 
for he considered it to be very improbable, that had they liehl it 
merely as morlgairees, the mortgagor and his*heirs should have 
omitted to recover possession by the payment of so small a sum 
as 101 rupees. He was therefore of opinion that the decisions of , 
the lower Courts should be reversed, and the claim of the respon- 
dent dismissed. 

The OBiciaiing Judge (C. T. Sealy) however, concurred with 
the Officiating Chief Judge, and passed a final judgment on the 
Hth of March 1825, amending the decision of the Provincial 
Court of Bareilly, and dire<'tiiig that the respondeat should obtain 
possession of one-half of the village of Dnrya poor Rat Bliati, on 
his paying to the appellant the sum of 50 ru|>ees, 8 anas. The 
respondent was at the same time informed that he was entitled t<\ 
sue to recover the share of Puna Ali, by right of shoofa or pre- 
emption, if he thought proper. The costs in the three Courts were 
charj^ed to tite appellant. 
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RAM KOOMAR RAI, Appellant, 

versus 

RAMPERSHAU BULEA, Respondent. 

THIS suit Mas instituted in the Zillah Court of Hoogly on the 
6ili of September 1813, by Ram Pershad Bulea, as a pauper, to 
recover [roadesi^ion of 30 beegas, 16 biswas of dewutter land, 
and 18 biswas of mohutieran land, total 31 beegas, 14 biswas of 
lakhirtij \iim\ , in niouza Cbuk Bhysum, pergunna Bbursiit; and 
also to recover the mesne prohts thereof from the pericxl when 
he was dispossessed, 'laying his suH at 1,772 rupees, 14 anas. 
He stated tliaf the land in question liad been held as lakhiraj by 
his ancestors from the year 1765 A. D., until 1210 B. S., (1803-4 
A. D.) when Ranj Kishore Rai, the farmer of the mouza, dis- 
possessed him : that he instituted a summitry suit under re^,:ulation 
40, 1793, to recover possession, but that the Judge dismissed 
hi> elairn on the 14th of June 1805, referring him to a regular 
civil action for the recovery of his right, that Ram Kishen Rai, 
h.'iving; ohtained the village from the Raja of Bnrdwan as a putme 
iilook. died in 1218 B. S., and was succeeded by Ram Koomar 
Rid anti others, his heirs, the present putneedars. He therefore 
iiolitiited lips action against the Raja of Burdwan, the pvtneedarSy 
and several of Hlieir gomnshtns and rgots, as being the persons 
who at'iualiy dispossessed )i»m. to recover possession, and the 
intsne profits of the land. He stated that his lakhiraj sunnuds 
Jiatl been destroyed by fire in 1206 B. S., but that he had a 
tnidad, wlii- h he had filed in llie Collector’s office, in proof of 
his riudit to hold the land claimed as lakhiraj. 

Ram Koomar Bat defended the suit. He stated that the land 
in question was not lakhiraj y but assessable land ; and that the 
plaintiff had taken advantage of his situation, wlieu he held 
inoir/a Chuk rdiysiim in farm, from 1198 to 1209, B. S., to take 
tiie sad land from tlie ryolSy who cultivated it; but tliat when 
Ram Koomar Hat the farm in 1210 6. S.. he also got pos- 
session of the land clainrcd : that the plaintifi' instituted a summary 
suit ui^ainst liiin for possession, claiming only 22 beeuas. 2 biswas 
of /oAAiro/ iainl , (and not, as in the present action, 31 beegas, 14 
biswas, wliirh disi’repaiicy. he pleaded, afibrded strong presumption 
of the falsity of tiie claim.) and that the suit being dismissed 
on the t4th of Jiine 1805, he had uHowed a period of about nine 
years to elapse hefbre lie instituted this ai tion. He pleaded that 
the plaintifi had no right to sue the ryots of the land as ilcfendaiits, 
and tlnfl he had tloiit so in order to deprive him of tbeir testimony 
as witnesses. 

The plamtifl in reply stated that the quantity of rent-free land, 
to which he wtfs entitled under the iaidad was 31 beegas, 14 
biswas, impiitiuK tt» inadvertency the error in the summary plaint. 

The Zillab Judge being of opinion (hat ilit rijlit of the piaintifT 
to hold the land claimed as lakhiraj was clearly proved by the 
evidcioA* of bis witnesses, the age of some of whom exceeded 
70 years, and bv the piodiicliou of a taidady or extract from the 
Collector’s register of rent-free lands, passed a decree on the 
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4th of April 1818, awarding to him possession of the land 
claimeci ; but disinisseci his claim to the luesito profits, as tbs 
amount was not clearly ascertained. j i j 

This decision mmis confirmed by the Provincial Court, ana the de- 
fendant having petilioiu’d the Court of Sudder Dewanny Adawlut, 
for tiic admission «if a special appeal, it was admitted on the 
25th of August 1821, on consideration of the fact of the summary 
suit instituted by the plaintift' to recover possession ‘having 
disinisseil, and tlie long interval which elapsed between, the said 
dismissal and the institution of this action, ^nd the presumption 
that he took possession of tlie land as lakhiraj^t while he was 
fanner of tlie mouza. • v 

The appeal was first taken up by the Third Judge (J. Shakespear). 
He did not consider the taidad sufficient of it^eU t) uphold the 
respondent's claim to bold the land in question on a rent-lree 
tenure, and observed, that thougb bis witnesses had deposed to 
the fact of his baviiig'beld the land as rent-free, yet they were 
unable to prove that be had possession tberecd under a valid 
Bunnnd. On consideration therefore of these reasons, and the 
discrepancy between ti»e (|tiaiitities of land claimed in the present 
suit, and in the summary suit, ami the great delay in instituting 
this action after the summary suit was dismissed, he did n t think 
the claim of the respondent proved, amt recorded it as bis opinion, 
on the l.5tb of May 1824, that the decisions of Uie lower Courts 
sliould be reversed, and the claim of the respondent dismissed. 

'I'be Second Judge (C. Smith) after having callei for and 
perused certain other papers re'atinu to the case, concurred in tli^ 
opinion recorded by the Third Jmlge. and passed a final judgment, 
on the 15tli of March 1825, reversing the decrees of the Zillali 
and Provincial Courts, and dismissing the claim of the respondent. 
Tlie costs in tlie three Courts having been charged to the res- 
pondent, tlie order usual in the case of pauper suitors was passed 
regarding them. 
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MUNSA RAM, Appellant, 

■■ '■ '■■■ " ■ ‘ versui 

Mir. Slit. DHAN sing, SOWAI sing, and MHYPAL SING, 

. Respondents. 

^ MUNSA Ram, the appellant, instituted this suit in the Ziliak 
df>«d of Court of CaiMrnpoor, on 17th of January 1816, against Dhan Sing, 
Meherban Sing deceased, the father of Sowai Sing, and Mhypal 
iniMi*d ;bitt Siinr, in order to 8e| aside a deed of sale for 13 biswas of mouza 
nf*a”bi«l laying bis suit at 775 rupees, the amount of the pur- 

party d«i. <^hase money entered^ the deed of gale. 

dart'd to w He Stated himself to be the “proprietor of a 7 biswa shafe of 
not Mfrectod tlie said village : that being called upon to furnish security for 
croe *rf)a- *^*’*’^^*'* revenue due to Government, he applied to Mhypal Sing, 
eihiing the Hgrec*d to bcT security for the arrears, on condition of his 
aaJe.* executing a deed of sale for 13 biswas of the said village, and that 
he executed a deed purporting to be a deed of sale for the said 13 
biswas, for the siitii of 775 rupees, in the names of Dhan Sing and 
Meherban Sing, the other defendants : that as the defendants had 
neither furnished the required security, nor paid him the purchase 
money, he instituted the suit to set aside the deed of sale. 

The defendants stated that the plainti8‘ sold to them 13 biswas 
of the village fur 775 rupees, and having received the purchase 
money, executed a deed of sale and receipt for the said sum, and 
had caused the said deeds to be registered in the office of the 
ll^egister of the Zillah. 

it being proved to the satisfaction of the Register of the Zillah 
Court (H. Blundell) by the documents and evidence of the wit- 
nesses, that the plaintiff executed the deed of sale and receipt 
for the purchase money of his own free will, that he had received 
the purchase money, and acknowledged the execution of the said 
deeds in the presence of the Register, when they were registered ; 
he dismissed the claim of the plaintiff with costs on the 17th of 
February 1819. 

The plainttfl'ap|)eaied from this decision to the Provincial Court 
of Bareilly, and 'feluke Sing presented a petition to the Court, 
slating that the appellant was proprietor of 7 biswas only of the 
village in question, and protested against his right to the remain- 
ing 13 biswas thereof being affected hy the decision in this case. 

The appeal huvinf^ been taken ii|V by the Third Judge of the 
Provincial Court of Bqreilly (G. Kiliott) he saw no reason for 
altering the decision of the Register of the Zillah Court, and ac- 
cordingly confirmed it on *the I7th of April 1820, providing at 
the same time against the right of the other putteedars of the 
village l>eing afleeted* Ity the decree. As the vakeel of the ap- 
pellant had wilfully absented himself, it was ordered, that the 
amount of his fees should be deducted from the costs, which were 
charged to the appellant. 

The appellant presented a petition to the Court of Sudder 
Dewanny Adawlut, praying the admission of a special appeal, and 
as the appeal had been dismissed by the Provincial Court in the 
absence of the vakeel of the appellani, and as this had in a foe- 
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m^r iattance been held a sufficient ground for admitting a special 
appeal, the Second Judge (C. Smith) was of opinion that a special " 
appeal should be admitted. The Chier Judge (W* Leycester) 
saw no reason for admitting a special appeal, as the regular 
appeal had been tried on its merits, and as no injury had l>een tUng wid 
sustained by the petitioner from its having been decided in the others. • 
absence of his vakeel. The Third Judge (S. T. Goad) concurring 
with the Second Judge, a special appeal was admitted; but on 
perusal of the whole of the pr oceeaiiigt, the Second Judge was 
of opinion that the decision of the Provincial Court of Bareilly 
was perfectly just, and passed a final judgment on the ^Ist of 
March 1825, lunfirming the said dectsi^ anS dismissing the 
appi^al with costs. • 


RAJA SHAM SOONDER MUHUNDER, Appellant, 

versus . .. .» 

KISHEN CHUNDER BHOWURBUR RAI, Respondent. Mar. 2Sna. 

THIS suit was instituted on the l7thof October 1817, by the Acaseof 
respondent, before tlie Superintendent of the tributary mcAofs 
of Zillah Cuttack, under regulation 11, 1816, to obtain possession 
of tlie Raj and Xeintudaree of Kiilah Dekeiial,one of the tributary tary rotates 
mehalsf from Raja Kisheii Chunder Mtihurider, the brother ofof/iUah 
the appellant, who then had possession thereof. ^ * 

'Mie plaintiff staled that the Kiilah of Dekenal was the hereditary 
estate of his family, and that the occupant thereof bore the thr piainuir 
title of Raja, and that according to the custom of the family, by the «u- 
the eldest son of the Raja by his chief wife i pri«< raacfj, or on 
failnre of such, the adopted son of the Raja, would take the e.^tate 
on Ills death ; tiiat in the event of the Raja leaving neither )e* dis? 
gitiinate nor adopted sons, the brothiur or brother's son of the inihBMd, m 
deceased, supposing him to have been born in wedlock, would bm- 
take the estate to the per^ietiial exclusion of illegitimate sons of 
the Raja by a kuneez or concubine, who, according to the family gul!idon 
custom, could never become Hajas. The following is the account ii, mui, 
he gave of the family : JKuja Koonj BShari Bhowurbiir Rai, 
his ancestor, held the estate during hjs life, and died leaving 
three sons by his paal ranee or principal wife; tsi, Raja Birj Behari, 
who succeeded him in the estate; 2titi, Henoo Hurree dJhunder; 
and 3d, Mutgunge Sing. Raja Birj Behari having no issue, 
adopted his nephew Jugurnath Bhowurlflir Rai, the son of his bro- 
ther Benoo Hurree Chunder, who, on his death, became Raja of 
Kiilah Dekenai. He had two legitimate sons: Bhojbiiil Sawunt, 
the father of the plaintiff, and .Man Sing Bhowurbiir Rai. After 
enjoying the estate for some years, he formed a determination 
of resigning worldly affairs, and of ending his life in pilgrimages 
to Benares, Bindrahund and other holy places. As his two sons 
were incapable, the elder from ill health and/ireakness of intellect, 
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and the younger from his extreme youth, of managing the estatdt 
he resigne'i the Raj and Zetiiiodaree into the hands of Tiriochun^ 
son of Mutgunge Bing, and after cominitting to his charge his 
two sons, kssiiuied the garments of a Byragee, or religious 
mendicant, and proceeded on his pilgrimage. Raja 'ririochuii 
faiUi fully protected the sons of his predecessor, and held the 
tst:ite tid ius death, wiien Dianidhi Bhowurhur Rai, his son by his 
jhiat ranee, succeeded him, and appointed his illegitimate half- 
brother Rain Cirunder, Biikshee of the troops. Raja Dianidlit 
having died without issue, Man Sin;?, who, according to the 
family custom, was eiVitled to succeed, became Raja, and was 
conhrmed in Ins* iilleV and estate b^ a sunnud of Maharaja 
Riigoojee Bhooysla, tiie Raja of lierar. As he liad no Icgitintate 
sons, be. in the year 120,0 Umlee^ adopted the plaintiff (his nepiiew) 
as Ins son, and enjoyed the estate till 12i*8 Umtee, when Ham 
Chnnder, having c(fiiiipled the sepoys of the family, who w’ere 
under his comni'ind. seized upon Raja Mah Sing, and put him 
to death, and ustirjie i the Raj and Zernindurce, under the title 
of Ram Cliiinder Mtiluinder. On tins the poat ranee of the 
iniifdere'l Haj i fled witii the plaintiff, who was then very young*, 
to the Ruji of Killah Htiidole: and made a representation of 
the <‘a>e through the agimcy of the Raja of Kintieapara to 
Hugiiojee Boonsla, who immediately granted a sunnud in favour 
of the p ainiifr, as, rightful snea essor to Raja Man Sing, and issued 
a purwanna to Sudasheo Rai Sahili, the governor of the province, 
dire 'ting him to punish the usurper, and put the plaintifl* in 
possession of tite est i(e. Tiie esecution of this order having been 
decayed, iiie distrn t of Cuttack was ceded by the Raja of Berar 
to the British (jovernmcni, so that it was never carried into 
efll'ct. Ill the year 1219 t/w/cc, the usurper Ram Chunder fell 
sick, and repenting of the murder of Huj i Man Sing, determined 
to make the piuintifl' ail the amends iii his power, he therefore 
delivered tlie dund c/i/iuY/ur (kettle drnm and umbrella} and other 
insignia of the Raj, into the hands of Pattoo Soobdee his IJewaii, 
witli ( rders lu deliver them to the pi a nidi', to whom he at the 
same time gave a r/uZ/a or^ letter, declaring that he had no son 
capable of succeeding him, all his so:is being illegitimate, and that 
the plaintdV was tlie legal heir t > llie estate, which he saul he in* 
tended to resign, and prayed him t > come to him without delay. On 
lioaring tins, Kishen Snrun, an diegiti nate son of Ham Ciiuiider 
by a female of the burlier cast, rtmiovei his father by poison, and 
usurped the estate, assuming the Idle of Raja Kislten ("liunder 
Muhiiiider, put to death the Dewuu Pattoo Soobdee, and Riitiiacur 
Sri Cliun^iun, a rtlation o( the plaintifl', and seized upon the 
properly of Dhun.p Sing and other bramiiis, the gooroos and 
purohits of the familv*; .^paring their lives in consideration of 
their being bramiiis. The plaintiff, who had received the letter, 
had arrived at Manea niind, when he heard of the usurpation 
of Kishen Surun. He returned to Kindeapara, where he heard 
that the usurper had fx.'titiuned the Collector to have his name 
substituted for ihnt of his father. The plaintiff also urged his 
claims in a petition given in through a mokhtar, hut being desired 
to attend in persou on the Collector^ hUiCaiue to Cuttack for that 
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purpose ; when he and several of his dependants were put into I8i5» 
Gouhneineiit by Kashi Nalh MuUick, the Collector's Dewan, who , _ ^ 
had been highly bribed by the opposite party. After a mock 
investigation, during which what fell from him and his witnesses 
was distort;^d by the Dewan, so as to serve his purp-^ises, the t*. Jkiaheia 
name of Kisheii Surun was entered in the Collector’s records Chui^r • 
as Raja and Zemindar of Killah Dekenal, under his assumed name Bl^wurlwir 
of Raja Kishen Chumler Muhuitder. After several ineHectiial 
representations to the Collector and Board ot Revenue, the plaintiflf 
presented a memorial to the Governor Geuer^tn Council, stating 
the circumstances of his case, and praying |Dr redress, on which 
he was directed to institute a suit before Uie Superintendant of 
the tnbutarv tnehalsof /illah Cuttack, under regnlahon 1 1, 1816. 

He accordingly instituted the present action in order to obtain 
possession of Killah Ueketia), ttie tribute or ptshcuuft paid thereon 
to Government being 4,780 rupees, 5 anas, 15 gnudas, ‘2 pie. per 
annum, and to recover* front the defendant the sum of 240,219 
rupees, 10 anas, 4 gundas. 2 pie, being the amount of the mesne 
profits from the year 1219 to 1224, Umltey both inclusive. He 
laid his sint at 24o,000 rupees. 

'Jhe defendant resisted the claim of the plain tiff, 1st. on account 
of tlie cognizance of tlie suit being barred, and 2nd, from the 
absenc e of ail right on the p irt of tiie plaintifi*. On the first point 
he observed, that as the cause of action arose prioiPto the 1 4tn of 
October 1803, tiie cognizance of the suit was barred by the express 
terms of section 4. regulation II, 1 B I (> ; and that it was aUo barred 
bv a former decision of the Governor General in Council, by« 
which his (liefendant’s) right had been distuictiy recognized, 
and tlie ciaim of the plaintiff declared to be unfounded and in* 
admissible. On the second point, he stated, that neither the 
piaiutiif nor Man Ning, from whom he dedm^ed his claim on the 
plea of adopti<»ri, were connected with tlie family by blood, they 
being tiie suns of Paths in tiie employ of tlie Rajas of Jiekenal. 

He denied that a<io{it.jd sons succeeded to the family estate, and 
stated that, according to tlie custom of the family, tlie eldest son 
of the deceased Raja, whether he were tht son of a paat ranee^ 
a phoof beafii or mahadye r^iwee, woubl take the estate, and that 
in default of sons, it would uo to the next of kvu In order to 
illustrate his right to the estate, lie gave the following account of 
the family : ^ ^ 

Raja Koonj Beharee had tln^e sons; viz. 1st, Haja Birj Beharee 
wdio succeeded him : 2nd, Dhuiiee Mtitgiinge Sing ; and 3d, Pur* 
solum Bidheadhtir. Haja Birj Beharee had no sons by Itis port/ 
or first rance, but left two sons named l)umodur Bhowurlitir Hai, 
and iiiamdbi Chuttra, by a mnhadyc ranc^ijlaja Ibimoditr Biio* 
w’urbnr Rai succeeded bis father, and dying without issue, was 
succeeded by his brother Uiamdlii, who also died tvithout leaving 
a son. On this the ruling power * onsidering Teriochun Siriir the 
son of Dhunee Mutaunu^* next heir to the estate, put him in pos- 
session. and installed him on tlie musnud^ under the t tie of Raja 
Teriochun Muhunder Buhadoor. He held the estate for forty- five 
years, when he died, leaving two sons, viz. Diamdbi by his paat 
ranee, and Ram Chunder by a phool beahi ranee. Diamdlu suc» 

VOJL. IV. o * 
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I6f5. ceeded his father by the title of Raja Diamdhi Muhunder Buhadoof^ 

and dying without issue in the year 1207 I/m/ee, six years after 

Baja Sham his accession, was succeeded by his half-brother, Ram Chunder, 
Sounder father of the defendant, who was confirmed by the ruling 

power, Maha Raja Kugoojee Bhoonsla. He had jpossessidn of tlie 
Oiunder estate when the province was ceded to the British Government, and 
Bhowurbur he retained it til! his death, which occurred in 1208 UmUtt when 
the defendant,, his eldest son, succeeded to the estate, and was 
acknowledged by the ruling authorities; his name having, on the 
death of his father, entered in the books of the Collector's 
office as Haja and Zmtndar of Killah Dekenal. With regard tv> 
the death of Man Sing^he stated, that^on the death of his uncle Raja 
Diamdlit, Man Sing and otliers conspired to destroy his father, 
and seize the estate, but that his father receiving timely warning, 
represented the case to Ulkajee Sookdeo (who, the defendant 
stated, was then governor of the country under Rughoojee 
Bhoonsla ; and notSudasheo Ifao, as affirmed by the plaintiff), who 
sent liis own body guard, anil seized the conspirators, and put them 
lo death for their crimes. He affirmed, that the story of the death- 
Vied lepent.iric e of his fatlier, the bequest by him of the estate to 
the plaintiff, and the other fact< connected therewith, to he a gross 
fabrication ; inasmuch as no guilt could attach to Ram Chunder on 
account <d' the death of Man Sing, the latter having been executed 
by the ruling [mwer on account of his crimes, and that he was, for 
some tune before his death, in such a state of weakness both of 
mind and body as to be unable lo make a legal bequest of bis 
.property. 

Tiie plaintiff in Ids reply pleaded that the fact of the bequest of 
the property made in his favour by Ram Chunder at a period 
subsequent to the date fixed for the cogni/ance of suits by section 
4, regulation II, and his frequent applications to the ruling 

power for redress, rendered bis claim cognizabie. The remainder 
of his reply consisted merely of denials of the facts alleged by the 
defendant, and assertions of the truth of what he himself affirmed. 

The plaintiff named several witnesses to prove the facts alleged by 
him, and filed the following documents in support of his claim : A 
K'tter written in the Ooreea language and character, on the leaf of 
the Taur tree,, purporting to be wriU»?n by Raja Ram Chunder to 
the plaintiff, stating that liis son Kishen Surun, l>cing illegitimate, 
was incapable of si^cceeding to th^ estate, and praying him to 
come and take possession thereof; and acknowledging that the 
murder of Haja ManJSing and usurpation of the Raj, Jay heavy 
on his mind. This doctiment was disted the 10th of 1219, 
Umlee*, A list of the famify property, also written on the leaf of the 
Taur tree in the Gorcea language and character, stated by the 
plaintiff to have been sent to him by Raja Ram Chunder with the 
letter : A lenitad in the Mahratta language and character, pur* 
|)ortirg to l>e an acknowledgment on the part of Maharaja Rugoo- 
jee Bhoonsla, the Haja of Berar, of the validity of the plaintiff's 
riglit lo the estate in succession to Raja Man Sing, granted on an 
application of the plaintiff's mother. This document bears two 
octangular seals, one large and the other small, the impressions of 
which are illegible, and is dated 12lh of Jtubbe^^ool^Akkir 1190, 
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®ra uiiknovrn. A copy of 25 interrogatories put by the Super* 18fS* 
intendant on a former occasion, to the Rajas of the tributary 
iwtfAa/s of Cuttack, regarding matters of succession, marriage, drc. 
according to the established custom of their fam lies, with the 
answers of the Rajas. From' the replies of the Rajas it ap(>eared ». KmImiu 
they had stated unanimously, that on the dealfi of a Raja, his eldest * 

sou, whether born of tne first or any other Kanee, would succeed 
to the estate, and that in default of sons, the brother or next of 
kin would succeed the deceased Raja ; that the sou of a kuntez or 
kuibee was not entitled to the estate, though in^inces had occurred 
under the Government of the Mahrattas. in i^iich^he regular line 
of succession had been brokeh through, andAMfiess-audus hud, by 
distributing money among the paik$ and other servants of tlio 
family, got possession of the zeiniudaree; and that the widows of 
the deceased Haja, who survived him, and his jounger sons and 
biotliers. were entitled to receive maintenance from the Ruju* 

A memorial presented by tlie plaintiti' to the Guveruoi General in 
C'ouncii, containing a sUtcnient of his case, and a prayer for 
redress; witli an order permitting him to sue liiu defendant under 
regulation 11. 1816. 

The defendant filed the following documents r Copy of a letter 
from the Chief Secretary of Govenimetit to the Board of Heveiiue^ 
dated 26th of November 1812, stating that tlie Governor General 
ill Council, after perusing the evidence laid hefbre liim, was of 
opnion that the present occiijiaiit of Dekenal (tlie defendant), 
whose father had possession of the estate prior to the cession of 
the province, should be maintained in possession, and that the* 
claim of the plaintiti’ to the estate was unfounded ami inaiimissibie : 

Copy of a lelier from the ISei retary of l e Board of Revenue to the 
('oiiector of Cuttack ( W. Trower) dated 4th of December 18J2, 
transmitting copy of the preceding letter, and dnecting him to 
coiicluile the necessary arrangement with the defendant for the 
tribute of Oekenal : Copy of a roohukarec *>f the Collw'lor of 
Cuttack (W. Trower) ordering, under the aiilhoriiy of tlieabo\e 
letters, that the name of the defendant should be subsliiuted iii 
the books as Haja and Zemindar of Uekenut, in lieu of his father s, 
and that he should pay to Government annually the sum of 
4,780 rupees, 5 anas, 15 gundas, and 2 cowrtes, the tribute 
assessed on the e.state : Copy of a roobukaree of J. Richard sou 
and W. £. V\ ard, Commissioners, dated 27tb of January 1814, 
held in an action brought bV the present plaintiti’ against the 
defendant in this case for possession (4’ the zemiiutarec of 
Dekenal, dismissing the claim of the plaintiH* on the ground of 
the question of right having been already decided in favour of 
the defendant. • • 

The plain tifif named several witnesses to prove llie facts 
ur;;ed by him in support of the claim. As several of them were 
Rajas of the tributary mehah, the Siiperintendant did not think 
it proper to summon them to give evidence in j^rson, but issued 
ptirtconaas directing them to give written answers to certain in* 
terro^a tones. 

The Raja of Kindeapara stated in his answer, that the plaintiff 
and Raja Man Smg were of the Uekena^ family; that Maa i$ia( 
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adopted the plaintiff, and was murdered by Ra(in Chunder, wh^ 
usurped the estate : that the defendant was tlie son of the usurper 
by a female of the barber cast, and that the Rajas of the otW 
killahs would not associate with him on that account : that 
kuneez-zadat were not entitled to succeed to the tributary estaiest 
and that a phoohheahi ranee was esteemed in a little higher light 
than a huneez or concubine. These assertions were corroborated, 
though not uuaniinously, by the Rajas of Killahs Bankey, Nur* 
sirigpoor, Buroinbah. Sokin<tch. Talcher, and Runpoor. The Raja 
of Kindeapira coririborated the statement of the plaintiH' with 
regard to the beffu^t of Ham Chunder in his favour, and the 
otuer farts con ne; led> tiiere with. 

The defendant rested his claim to the estate on the former 
deciKions passed in his favour. He ohje' ted to the evidence of 
the Hajas of thu Killahs aboveinentioned being received, as they 
had n(.t hceii sworn to the iriiih of their depositions, and were 
p/rsonally hostile to him, and prayed the Superintendant, if he 
thouglit fit to proceed in the investigation, notwitlistanding the 
former decision, would depute a mohurrir to re- examine them on 
oath in the preseru e of the mohhtnrs of both parties. 

'I'he original rieteiidaiit having demised at this stage of the 
proceetlings, the plaintiff’, stating himself to be the only surviving 
heir of tlie fannly, prayed that he might be put in possession of 
the estate ; or 'that it might be atlacbed by the Collector tdl the 
filial decision of the suit, in (>rder to prevent evil-disposed persons 
injuring (lie property. A counter-petition was filed by Sham 
•ScMUtder Muliunder, who stated, ti at on the death of the original 
defendani, lie. the half-brother by the fiitlier of llie deceased, had 
become Raja, with tiie consent of his \vi lows, and prayed that his 
luime miaht be siiiistitutefl for that of tiie deceased. Tlie Super- 
inteiidant fliivi’led the Collector to continue tlie name of tl»e 
deceased in his books, and receive the tribute assessed on thu 
estate till further orders from Sham Soonder, the occupant thereof. 
He. at the same time, called upon Sham Soonder to appear in 
person before him and establish his relationship to the deceased : 
but on bis failing to db so on the plea of sickness, he proceeded 
to try the case in his absence. 

Dll consiiler.Kiori of all the facts state ! by the pluintiff*, and the 
docnnioiits ami evidence adduced by hii:i in support of his claim, 
tlie SuperiMtemiantfwas of opinion that the plaintiff’s ri^ht to the 
est.ite was dear and unimpeachable* and that the claim of Kishen 
Cliiimier Muiiurider, the de>‘eased defendant, being founded on his 
forcible usurpation of the est.ite, on the death of Ram Chunder, 
was untenable. He did not therefore consider it necessary to 
take evidence of the r<elaiionship of .Sham Soonder, hut passed a 
judgment in favour of the plaintiff* on the 3rd of May 18*23, award- 
ing to him po’ssessioii of the Raj and Zemiiidaree of DekenaL 
The co8t< were charged to Sham Soondcr. 

The appellant, having proved himself to he the brother and 
ne\t heir to the derea^ted defendant, appe.iled from the decision 
of the Sij|>erintendant to the Court of Stidder Dewanny Adawlut, 
where the appeal was admitted under section II, regulation II, 
18 iff. He pleadbd that the claim of the plaintiff had not been 
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•stab1i$hed by le^al evidence, as tbe witnesses were not examined ias5* 
either on their oath, or on hutufHama$, or in the presence of the — . . .. .. 

vakeels or mokhlars; that the ilajas who had given evidence in Raja Sham 
this irregular manner were hostile to him and liis deceased brother : Soondi>r 
that tlic letter on which the respondent founded bis rij:ht had 
been prepared suhseqiientiy to the former decision, or it . 

have been alluded to, and produced by litin in proof of his claim, Rhowurbur 
which a rel'erence to the proceedings would shew was not done : It*u. 
and that in short the claim of the respondent was not proved by 
the investigation made by tl«e Superintendant, and was barred by 
the former de* ision passed by the lioveruor jpeneral in Council in 
favour of his brother. • , ^ 

The respondent urged no new pleas. With regasd to the letter, 
he asserted, that he did not produce it befote the Collector, because 
he perceived tliat Kashi Nath Mtillick, the Collector's bewan, had 
been bribed by tbe opposite party, and feared ibal he would destroy 
it. lie also asserted that the apfiellant bad no right to carry on 
the <'\ppe:tl, as he was not a le;:ititnute brotlier of the deceased 
deferuiant, and that the witnesses whom he had brought forward 
to prove himself his heir, were his private servants, and had given 
false evidence in his favour. 

Alter mature deliberation on the case, the Court (present J- 
H. Hariiigtoii and C. Smith) observed, that there were two 
periods at wlncli the cause of at tion might be held to originate; 
viz. the death of Man Sing and the occupancy of the estate 
by Ram ( bunder; and 2ndiv, the time of writing the letter, viz. 
in Assin 1*219 Umler, NN ith re.;ard to the said docuineut ai^l 
tbe bL‘qlIe^l of tiie property therein < oiitaine 1, the Court observed 
that (lie date of the document did not atrree with the date assigned 
to that tran.sa(’t)on in t llier }>apers reiutiug to the case: that the 
respondent oid not produce tins docuuient, or even mention the 
exl^tellc-e thereof, while the case was tiniiergoing an investigation 
befi>re the Collector, in A. l> 1H12, though it inav be supposed 
that lie would have brought forward tbe strongest proof in his 
pov\er ill support of his claim ; and that it was almost incredible 
that Raja Ham Chuiuier should have •confessed himself to be, 
and tiehi biinseif up to tbe eyes of the world, as a murderer and 
usurper, as lie is stated to have done; and th^^t this fact could 
ni't be believed, or the letter received as a legal document, unless 
8uj>porte»l hy the most positive and uiiinipeapliabie evidence- 

I he Court accordingly i^je* ted the letter as a falirication, so 
that the only ground cm which the respondent could now rest his 
claim was in right of succession to Raja .Man Sing ; as however 
Raja Ram Chunoer ha<i possession of the estate of Dekenal at 
the time of the ce.siioii of the distric t yf •Cuttack to the British 
Government, and for nine years after, the cognizance of his claim 
was barred by section 4, regulation 11. 1816; the Court therefore 
passed a iiual judgmeut on the 2^nd of March 1826. reversing and 
anniilJiiYg the de>‘ree of the Superintendant of the tributary 
mehaUi ftnd ditmuieed tne claim of the respondent with cotte. 
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1835 . MUZUFFER ALI KHAN, (for himself, and as guardian of 

— Ameer Ali Kuan and Furzuko Ali Khan, minor sons of 

Mar. sstd. Himmut Ali Khan, his deceased brother), Appellant, 

versus 

FAKEER CHAND. SHEO BUKSH, HURREE LAL and 
SHEIKH WULLEE MOOHUMMUD, Respondents. 

• 

C>im ta THE original suit was instituted in the Provincial Court of 
Patna, on the Hth^of July 1817, by MozufTer Ali Khan and 
oArMiTR- Himmut Ali Kh^n, tdirecover fronni the respondents possession of 
torH after a ‘•^•30 beegas, 6 bis was of land, situate in tlie villages of Sandoo- 
ailenccof koor, Tunria, Diiattapokur, and Niiiidpallee, pergunna Piichlafkha, 
Ziliah Sarun, containing fruit trees, and to recover the mesne 
' * profits thereof front 1 2 1.5 F. S., laying their action at 

7,001 rupees, 14 anas, 6 pie, being three yeaxs produce of the land, 
the value of the trees and the amount of the mesne profits claimed. 

. The Fourth Judge of the Provincial Court of Patna (W. M. 
Fleming) observed, that it appeared from the proceedings* 
and documents filed by the parties, that a dispute having arisen 
respecting the boundaries of the lands of the parties, which were 
adjoining, Sheikh Abdool Ali, the mokhtar of the plaintiffs, agreed 
to submit the decision of the case to arbitration, and that four 
arbitrators having l)eeii appointed, gave their award on the 1st of 
December 1807, by which it apf>eured that the contested land 
belonged to the defendants Fakeer Chund, Sheo Buk^h and 
Hiirree l.al (who defended the suit, Sheikh Wullee Moohummud, 
from whom the other defendants acquired the land by purchase, 
not appearing to defend the suit, though duly summoned); that 
the plaintifi's made no mention of the arbitration in their petition 
of plaint, blit ill their reply to the answer of the defendants denied 
that Sheikh Abdool Ali had any power to submit the dispute to 
arbitration, and wished to call witnesses to set aside the award ; 
and tliat he also prayed that the lands of tlie defendants might be 
measured in order to ascertain whether or not they had possession, 
in addition to their own tands, of the laud or any part of the 
land belonging to them (plaintiffs.) 

He (Mr. Flemini:) was of opinion, th:it the measurement of the 
land of the defendants would not pro^ e the right of the plaintiffs to 
the land claimed by tleem, as villages, were, on measurement, fre- 
quently found to contain a larger portibn of land than was entered 
in their rukbus : and that ft was now too late for them to object to the 
award of the arbitrators, asjihe defendants had had uruiisturbed 
possessioA of the land claimed by the piaintitfs from the date 
of the award to the dale of the institution of the suit, a period 
‘ of upwards of ten years : and that as they had failed, immediately 
on being disposse'ssed. to institute a suit under regulation 49, 
1793, and to appeal from the award of the arbitrators within 
the period allowed by the regulations, their neglect was a bar 
to tlieir appeal from the said award, and to their claim for pos- 
session of the land in question. He therefore dismissed the claim 
with costs on the 2nd of August 1821. 

Hiiumut Ali Khaib having demised, Muzuffer Alt Khan, his 
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brother, appealed from this decision on his own behalf and as 
guardian of the minor sons of his brother. His chief grounds 
for appealing were his denial that Sheikh Abdool Ali was autho^ 
rized to submit the dispute to arbitration, and other pleas 
peac'hing the award of the arbitrators, which had not been ^ i-'akeer 
investigated in the Provincial Court* He also pleaded, that he chandVnd 
and his brother had been induced to delay the iitstilution of this othew. 
suit by the hopes given them by the opposite party of an atiiicabie 
adjustment of the dispute. * 

Ihe appe:i) was taken up by the Second Judge (C. Smith). He 
was of opinion th it the plea of the appellat^, that he had been 
induced to delay the instiiu^rm of this suit bysthc hopes held 
out by the re>pundeiitB of an amicable adjustment of Che dispute, 
was unworthy of credit; as it was not to he believed, that a 
person ousted from his lauds should trust to the justice of the 
person who ousted him, to regain possession; and as it appeared 
from the appellant's oWn hhewing, that although he was ousted in 
Ughun 121.5 F. S , he instituted no action to recover possession 
of his lands, or to set aside the award of the arbdrators till the 
montli of Sawun 1*224 F. S., being a period of upwards of ten years, 
liis right of action was barred. He therefore passed a judgment 
on the ‘i'ind of IVlarch IB 25. confirming the decision of the 
Provincial Court of Patna and dismissed the appeal with costs. 


RAM JYE GOSATN, the WIDOWS of Ram Mohitn Gosaik, 
deceased, and M USSUMM AUT KOROONA MYE, Appellants, 

Alar. 31.t* 

MUSSUMMAUT RAM RANEE DIBEA, Rcpondent. 


THE following genealogical table will elucidate the case 
;>OORGA RAM GOS^IK : 




Ram Chund 
Gotaio, 


Seeta Nath 
Gosaiu, 


Bifhen Nath 
* Gosaiu. 


Byjnath Jugunnath 
Gosain Cosain died 
diedleav- leaving a 
ing a wi- widow, 
dow. A- Rutun Mu- 
nnnd Mye, nee, who is 
who is tead. dead. 


Ram Jye 
Gosain, de- 
fendant. 


Mussum-* 
maut Ko* 
roona Mye, 
claimant, 

I 

Ram Lochun Danorjea 
died, leaving his widosg • 
Ram Ranee Dibea, plaintiff. 


Ram Mohun 
Gosaiu, defendant. 


Tlie wi-^ 
dow of a 
sister's son 
(on whom 
Kisben the esuto 
Gosain. had devolv- 
ed) takes 
the eMlate 
acrording 
to the Hin- 
doo law to 
the exclu- 
sion of tho 
sister her- 
selfi 


Ram Ranee Dibea instituted this suit in the* Zillah Court of 
the Suburbs of Calcutta on the 26th of June 1813, to recover 
from Ram Jye Gosain and Ram Muhun Gosain possession of 22 
beegas, J4 biswas of birmooter land in mousa tiaiee. perguona 
Boroo, together with the mesne profits thereof from 1211 to 1219 
B. S., laying her action at 525 rupees, 2 anas. She stated, that 
on the death of Doorga Ram Gosain, the maternal great-grand* 
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I8f5. father of Ram Lochun Banoorjea her husband. Ram Ghund Go* 

sain, his eldest son, took a four ana share of his property, consist* 

heegas, 5 biswas of birmooter land in the village in 
others,#', question, which share devolved on her husband on the death of 
Mussum* Byjnaih Gosaln. an<l Jugnnnath Gosain, his maternal uncles and 
nisut lUm their widows ; that he sold 2 beegas, 1 1 biswas thereof, and died 
K&nee LH- Cheyt 1211 B. 8., when the defendants took possession of the 
** * remainder of his share, 22 beegas, 14 biswas. She therefore in- 
stituted this suit to recover possession of the said land and the 
mesne profits. 

Mussunimaut Koftoona Mye, the mother-in-law of the plaintiff, 
claimed the properlj^in question as J^he estate of her father Ram 
('hund Gosain, wliicR came into her possession by the death of 
her brothers and their widows; and stated that Uie defendants, on 
the death c)f her son Ram Lochun Banorjea, took advantage of 
her unprotected state and dispossessed her from the said property, 
with tlie exception of her dwelling-house ; that she appointed Kala 
Chaiid iMokerjee, the father of the plaintiff, her son's widow, her 
fnohhtar, to sue them for the recovery tiiereof ; but that he had 
fraudulently instituted this action in the name and on behalf of 
his daughter. Ram Mohuti Gosain did not ap()ear to defend tha 
suit. 

Ham Jye Gosain answered to the plaint: he stvited, that after the 
dcatli of Byjnath Gosain. his brother .Ingunnath Gosain. and his 
wniow Rutna Mu nee ami Anund Mye. tlie widow of Byjnath con- 
stituted himself and his brt ther her beirs ; and that they in 
runfoniuty with a dying request of ingunnath, gave to Koroona 
Mye, the full sister of .luguiitiulh Gosain and mother-in-law of the 
plaintiff, 3 beegas of rent free land for her support; after which 
neither she nor the plaintiff, who was a childless widow, were en- 
titled to any share in the inheritance. 

At a subsequent stage of the proceedings the plaintiff filed a 
deed executed by Ram Jye (iosain on behalf of himself and his 
brother, acknowledging tlie plaintifi 's right to the land in que&tlon 
as heir of her husband. 

The Acting Register of the Zillah Court was of opinion, that it 
was proved that the property in question w^as the estate of Ram 
C'huiid Gosain. the maternal grandfatner of the husband of the plain- 
tiff. In onler to* ascertain how the csl ite of Ram L'hund Gosain 
would devolve, according t^ the Hindoo law, he took a vyuvustha 
from the pundit of tlfe Provincial Co^rt, wiiich being submitted to 
the pundits of the Judder Dewanny Adawliit, at the instance of 
Koroona Mye. was conlirined by them. It was in substance at 
follows,,** if there he neith^ a son,as'>n*s son. a son's grandson by 
a son, nor a danghtei s son. and if the daughter of the original 
proprietor be still alive* the pn>perly will devolve on the widow 
of the dungh(er'!| son, and not on the daughter herself." In confor- 
mity with this vyuvustha he passed judgment in favour of the 
plaint.fi, OD the Ist of August 1816, awarding to her possession 
of the land claimed, and the sum of 255 rupees, 6 anas, mesne 
profits received by them from the said land during the period it 
had remained in their possession. The costs of suit were charged 
to the defendant, with the exception of the fee of the vakeels of 
Koroona Mye, which she was directed to discharge. 
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-Tht defendanU appealed fr<im this dacition to the Provinciai 
Court of Cai(‘uUa, and Ram Mohun Gotain dying, his widow 
carried on the appeal in his place. Massammaut Korooua Mye 
also appealed from the decision. 

The Second and Third Judges of the Provincial Court (C. T. 
Eealy and A. B. Tod) for the reasons given in their decree, were 
of opinion that the decision of the OiBciating Zillah Register wae 
perfectly just, and accordingly confirmed it (on the loth uf De- 
cember 18*21,) and further provided that the resj^iident should 
receive from Ramjye Gosatn, and the heirs of his brother, mesne 
profits ill addition to the sum awarded by th|c Zillah decree, until 
she was actually put in posst^ssion of the l^ancl,di the rate of 28 
rupees, 6 anas, 8 gundas per annum. The costs iii«the l^roviucial 
Cotirl were charged to the appellants. 

They being still dissatisfied, a sfiecial appeal was admitted by 
the Sudder Dewanny Adawlut, on their motion,* for the purpose of 
further consideration of the Hindoo Jaw as applicable to the ease. 
On mature deliberation, however, of the whole of the proceedings, 
the Court (present C. Smith) saw no reason to alter the decisions 
of the Zillah and Provincial Courts, and accordingly confirmed 
them and dismissed the appeal with costs on the 3 1st of March 
1825. 


18S5. 
lUia Jye 

(ioMia, r* 


bM. 


t lUtn 
Uiv 


MOOHUMMUD AMEENOODEEN and RAM MOHUN ‘W**- 
CHUKERBUTTY, Appellants. 

vertus 31 Kt. 

MOOHUMMUD KUBEEROODEEN. Respondent. 

THIS action was instituted on the 4ih of SeplemVier 1819, in i ^.,^ 1 *** 
the Provincial Court of Dacca by the appellants, in or<ler to 
recover from the respondent possession a 5 ana, (> gnnda, 2 MoohuI- 
cowrie, 2 kraut share of pergunna I'mherabad, a moUgoozaree maun 
me full,, and a similar share of certain rent-free mudud^mash h*“>^**^ 
villages, situated in pergunna Umberabad, and other pergtinnas <>f 
the district of I'ippera, and a pension payable from the Collector's ol Ikt i»ro- 
ofhee, being the properly left by Syfoonissa, uhder a w'ill executed fterty to a 
by her, whereby she bequeathed tiie whole property, real and®^*»K’f* 
personal, to Ameenoodeen Khan, and aj^poiuted Ram Mohun t^jt 
Chukerbiitty executor. • , no hfim. 

From the statement of the plaintifis it appears, that Khyroonissa, tii*^ Iorsuw 
one of the wdves of the late Kazee Zuheerfiodeen, Inherited from 
her father a third share of pergunna Umberabad, ahd that she 
succeeded to one-third share of the mudud-mtuh villages left 
by her husband, in right of her son Buderoodeen, whom she l«ft object- 
survived ; that Buderoodeen left a son Kummuroodeeu, who died 
at the age of eight or nine years: that Khyroonissa, being ^7 tht mo- 

less, made over the whole of her property to Syfoonissa, widow pertyf^uJd 
of Buderoodeen, ami mother of Kummuroodeeu, on the 22iid hiivs gone 

TOL. IV. H 
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ie«5. of Sawun 1203 B. S., executing two separate deeds of gift; one 

fi*r the malgoozaree^ and the other for the rent-free estates and 

to them, the pension, which deeds were duly registered in the Zillah Court 

and one- of 'I'ippera : that Syfoonissa had possession of the property till 

her death : that she, on the death of her son, being childless, 
Ameenoo*'een Klian, who was then but four years old, 
wftH ai»- into her h(Mi$e and educated him as her son ; and some time before 
poiiHL'd fx- |jer death, on the 16th Phagoon 1223 B. S,, executed a will, 
bequeathing to him the whole of her property, real and personal, 
laM' uflitvn ^'*^1 appointed llam Mohuii Chiikerbiitty, who had managed the 
of tiic SuU- estate as f/omasA/a ^tiring the time of her mother-in-law and 
der lj<i- herself, execn(?>r of her will, am^ manager of the estate for 
AdawJut Ameenoodeeiu Kiian :*that on the death of Syfoonissa in Bkadoon 
, <k*cliinjd l-*.^4 B S., the plaintiffs had possession of the property, till the 

that tliu defendant, the son of a half iinrther of the husband of tiie de* 

csfitr iiiighi presented tt petition to the Collerior claiming the property, 

him but which tiie Collector, after a summary enquiry, entered his 

that* till fo (defendant s) name in the recoixls of his office as proprietor, 
pilarly and this order being confirmed by the Judge, possession of the 

*•(!, whole property left by Syfoonissa was delivered over to the de- 

1®**<^**^*1 * ^hal alter appeals had been preferred to the Provincial 
«mia<t» Court and Sudder Dewaniiv A<lawlut, the latter Court confirmed 
aru valid, ilie Jinlge’s order, leaving the party out of possession to institute 
a regular suit qiKicr the provisions of regulation 5, 1799, for the 
adjustment of their claims. The plaintitf's accordingly instituted 
the f»rcsei.t action for the recovery of the landed property and 
the pension (leaving the personal property for another suit), 
^laying their action at three years produce of onc-third share of 
pergunna Urnberabad and its dependencies, 
paying an final I v to Government, the sum p. o. 

of 1,942 II 2. 2 ,5,8 1 7 2 

Kightcen years produce of the rent-free lands 

producing an annual sum of 842, 8. 0 0 17,165 0 0 0 

A pension payable by the Collector amounting 
toper II a 1,966 10 13 1 


Making the Slim total*of Sa. R». 24,959 12 0 3 

'the ilelendaiit denied that Syfoonissa either had a right to 
beipiealh, or thfit she did bequeath the property in question to 
Aineriioodceu Klian. He stated that his graudfatiier, Kazee 
Zulieeroodeen, who ^lossessed the nwdud-mash villages, had three 
SODS hy ditierent wives, viz Wastloodeen, the father of the de- 
feiHlaiit, Cfsiiroodeen ?ind Buderoodeeii, who each took one-third 
of his fiiropeity ; that on ihe death of Buderoodeen, Khyroonissa, 
his mother, t(Mjk his share of the rnudud-mash villages, and had 
possession of one-vlfird of pergunna Unibefadad, to which she 
had suiH'eeded^ in riglit of succession to her father : that she, 
after her son's death, made over the whole of her estates by a 
deed of gift dated 28th of Sawun 1192, B. S., to Kummuroodeen 
her grandson, and gave him possession, causing his name to be 
used in the wo/usuti and at the sudder station, as pr6prietor 
of the estates : that the gift was irrevocable under the Moohum- 
Inudan law, and op the death of the donee^ his father's relations 



CASES IN THE SUDDER DEWANNT ADAWLIJT. St 

• 

were entitled to the estntes aa bit heirs, and that bis (defendant's) 

father actually did receive a portion of the produce of the estate : — 

that Khyrootiissa having; once relinquished the property, had no Moobuw- 

further con tro til over it, so that the second gift there >f to Syfoo* tn^Amoe- 

nissa was invalid ; that he, as successor to his deceased father, 

was heir to the profierty, and that AtneetM^odeen being a stranger nuotber, v** 

had no claim to the property, eitlier by tniientance or by rij*ht Moobbm- 

of adoption, which is not recogni/ed by the Moohuiiimuddn law Ku- 

With regard to the will, he stated that it had heeii forged after **‘^*'® *^*** 

the death of Syfouiiissa, by Kain Mohiin Chukerinitiy, who hud 

the seals of Syfoonissa in liis possesj^ion ; , that Katii Mobnn 

Chukerbutty, in ihe Hrst instance presented to the t'olie*tor a 

tumieeknama, dated i id of Ph tgoon 12*23 B* S., under wliich he 

claimed the property for Anieenoodeen ; but that lieitig rcciirned 

iT) iiiin, he prepared tlie will, under whi di the plaintitis now ciaim 

the property. He ohjecte<l to tlie validity of ilt^ will, as having 

been attcste*! only by persons of low r.aiik in society, whereiis. hail 

Syfuonissa reully executed it during her lifetime, she would have 

ha<l it attested by respectable persons of hei own rank, and he 

urged the fact of a Hindoo being appointeil executor to the will of a 

Mooslini as a good rctson for setting it aside. He stnle l that 

the piainlifls, in order to save the pm^e of stamp paper. Iiud rated 

tlie lakhtraj land too low : that tlie annua) produce thereof was 

l.'i.OOO rupees, eiglitoen yoi s protluce ofwhicli, 27,b0() rupees, 

would make tlie sum total of the <*laiin upwards of .'ll.OdO nifiees, 

for which stamp paper value 7/)0 rupees siiould lie used, instead 

of (taper value j('0 iiipees, on which the plaint w:is written. 

The fdairinds, in then rejoinder, declared ttuit they had rated * 
the produce of tlie liklurnj (and as tliev found it, and hied a co(»y 
of a sectinly bond fnrnisited by tlie deieiulaiit, when he uhtuined 
(lossession of the said itkhirtij land, wbereiri the annual (irodiice 
thereof was estimated at b'2.^ rupees, heing even less than they 
hud ra:ed it at. They denied the (trevioiis gift of the riroperty 
by Khyrooiiissa to Kuirimuroodeen. and urged the following 
reasons for (iresiimiiig that the gift had never been made ; that 
Khyrooiiissa and Syfooni.ssu in succession had uudistunted pos- 
session of the propeity for a period of upwards of ilnrty years 
alter the alleged date of the gift : that none of the heirs of 
Kiimrnuroodeen claimed the property in cpjestiim,* during tliat 
(>eriorl, in right of succession to him, and that Ufsuroodeeii iri- 
siitMting a suit against Nyfoonissa for the recovery of the properly 
in question, claimed it as the estate of khyrooni.ssa, and on rhe 
death of Svfoonissa the defendant chtinied *the same property, 
and obtained an order for the entry of hisiiame in the Coileotor's 
books as heir to her; neither of them ciaimiikg it in riglit of 
inheiitaiice from Kmnmuroodeen. 'i'hey stated that Amecnoodccii 
did not pretend to a right to the property by iiilieritancc or 
adoption, but under a will, which it would be proved bad been 
cinlv executed, and respectably witnessed ; and that they men- 
tioned the fa t of his adoption merely for the purpose of account- 
ing for Svfoonissa having left her properly to him, who was not 
connected with her by blood. They denied that Ram Mohim 
Chukerbutty had ever filed a tumleeknama before the Collector;. 
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1825, Ut» De these circumstances invalidate the g:irt to Kummuroo* 

• — deen, and was Khyroonissa authorized to grant the same property 

Moohum- to Syfoonissa? 2nd, supposing the deed of gift executed in favour 
ncM*d^*** of Kuinmiiroodeeii to be still valid, and Khyroonissa to have had 
Mid authority to make the second gift to Syfuonissa, and the sur- 
uoOier, ts viving relations of Kummiiroodeen to have been Khyroonissa his 
Moohum- grandmother, Syfoonissa his mother, and Wasiloodeen his uncle 
bi«roodien (*'®*^**^***^*^®*‘ father), who, among these three persons, are 

entitled to share in his estate, and in what proportions ? and sup- 
posing Ufsuroodeen, another uncle by half blood of Kummuroodeen, 
to have also survived him, who, among these four persons, would 
take shares in hit property, and in wlvit proportions ? 

The law oflioers of the Court gave the lollowing answers : , 

Ist, *Ihe gift to Kummuroodeen is not adected by the circum- 
stances aliove stated, and Khyroonissa had no authority to make 
the second gift of \he same property to another: for she was a 
relation within the prohibited degree of Kummuroodeen : a pro- 
hibited relation cannot retract a gift, or resume possession of 
property given : nor can a iloiior retract a gift after the death of 
the donee. Hem e the second gift of the property by Khyroonissa, 
t') Syfoonissa, and the bequest thereof by the latter to Ameenoo- 
lieen, which depends on the vali<lity of the said gift, are both 
invalid. Moreover wuscruff or the a<‘t of bequeathing, is tumleek^ 
or the e8tahlishri\ent of a proprictirv right, whiidi has reference to 
a p(M‘iod snhse<pient to the death of the be(|iieather. and what 
makes a will oliligatory is the use of the word “ I have 

heipte ithed,*' in the past tense, or some other word of a similar 
import. The will hied in this rase contains no expression which 
can he understood as establishing u proprietary right, or as con- 
veying theseii^e of *' I have heqneatned,*’ so that wuseeut, or the 
act of heqne itliing, is not established. 

‘.2n<l, If I'fsnroodeen survived Kummuroodeen, the property 
would lie divisible into three shares, of which lie, Wasiloodeeu 
and Syfoonissa would eu» h take one If he did not survive him, 
M\asiioo(leeii would take two thirds, and Syfoonissa one-third of 
the property. , 

riie Court on this fiitwa rejected the claim of the plaintiffs 
nidcr the will, which was considered iiivair I, as far as related to 
the property in eprestion, as resting on the invalid gilt of Kliyroo- 
nissa to Syfoonis.sa, and dismissed the suit with costs; deedaring 
at the same time lliat* Amcenoodeeii was at liberty to .sue as heir 
of Syfoonissa under the will for possession of any portion of the 
family property of Budefoodeeii to which his widow Syfoonissa 
WMs entitled under a kaheen-nama whereby Bnderoodeen made over 
to her the whole of his property in lieu of dower. This do- 
cument was filed in this" case, but as the plaintiffs did not originally 
))lead it in siippott of their claim, the authenticity thereof was 
not enquired into. 

An ap|)eal wa.s preferred from this decision by the plaintiffs to 
the Court of Sudder Dewanny Adawliit The pleas used by the 
parties in support of their claims wrere similar to those urged by 
thciii in the Provincial Court. Previously to deciding the case, a 
copy of the will executed by Syfoonissa was laid before the law 
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officer* of the Court, with iiietruction* to answer the following *8*5. 

qtfestions : i»t, was Syfoomssa, whether she had heirs or iiat» au- 

thorized to bequeath the whole ot her property by will ? Ond, is the Moohum- 

appoiotment by a of a person otl*er than a tnoas/fm, as Amfee- 

executor to his will, eotrer t or not ^ 3d, if incorrect does it inrali* 

date tlie will so as t ) ilepnve tlie lepiteo of his claim Co the iwofiiw/r* 

profierty ( 4tli, if, by the Mooiiuinmudati law, she was not autho- Mooliym- • 

rized to alienate by will the whole of her property, what portion 

of it might she hequeath / and 5th, if she was now authorized 

bequeath the whole, is the will valid as far us relates to that part 

which she ha I power to bequeath, if it contains a bequest of the 

whole ? ^ 

The following were the anSwers given by»R>'ud Hamid Oolla 
Kazeeool Kooz.iut, and Abiius Ali and Ghoolain Sodbhan, Moof- 
of the Court. Answer to question Ut, If Syfoonissa left no 
heirs, she was at liberty to bepieutii the whole •of her property: 
il she had heirs, the beqiiest of one-third of the property is valid : 
the validity nt the lieqiie^t of more than one-tliird depends on tho 
consent oi the heirs of the tt stutrix. Answer to questions 2iid 
and Jd : though the appointment of other than a moos/tm as exe- 
mjtor to (he will of a moodim is lawful, yet it is incumbent on the 
Kazee to eject hiindVom being executor. The reason why the 
appointment, though not perfectly correct, is said to be legal, is 
because his official acts, as executor, are valid, until he be ejected 
by the Kazee. The appoiutineut does not affect the^validity of the 
will as far as relates to the right of the legatee. Answer to ques- 
tions 4th and 5th : even if Syfoonissa had no authority to bequeath 
more llian one-thii\l of her property, which depends on her liaving • 
been siirviveii by heirs, who Imve not given tucir consent to her 
alienation by will ot more than one- third thereof, the validity of 
the n ill IS not affecte<i, as far as relates to the bequest of onc-lhird, 
by her having entered therein the herpiest of ali i.er property. 

On consideratiuii of ail tlie ciri umstauces of the case, and the 
yn/ica of their law officers, the Couil (present.). H, llarington 
and C. Smith) came to the following decision. They were of 
opinion that Khyrooiiissa never did give her estates to Kuinmuroo- 
«een ; no original deed of gift being forthcoming, and the copy 
thereof, filed by the respondent, m l being duly autlienticaled, 
being insufficient to uphold the claim : that in ruiditioii to the 
absence ot positive proof of the gift, the subsequent facts formed 
strong grounds for the presuinption that no.sm h gift was ever 
made ; lor had the estate bceh granted and duly made over by 
Khyroonissa to her grandson, by a deed of gift, (for which act no 
necessity existed, as he, in the event of Jiis surviving her, would 
nave succeeded to her property as next heir.) the relations •of his 
rather, who were his legal heirs, would nqf have refrained from 
claiming his property at his death : they would not have allowed 
the donor, alter having given up the property, to tesume posses- 
Sion thereof, which by (he Moohunimudan law she had no right 
to do, nor would they have failed to come forward, and object, as 
heirs of Kutnmuroodeen, to the second gift of the [property to 
Syfoonissa : I hat the controul of Khyroonissa over the property 
was unlimited, and her right to alienate it by gift undoubtedi and 
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that it was clearly established by evidence that she did make it 
over by deed of gift to Syfoonisaa, who iiad possession till her 
death, so that the property in question must be considered as the 
estate of Syfoonissa : that neither of the parties in the present 
action could maintain a claim thereto as the heirs of Syfoonissa, 
as Ameenoodeen was not connected with her by blood, and Kubee- 
roodeeti, being the son of the half-brother of her deceased husband, 
was not entitled to a share in her estate by inheritance, such a 
connection being looked upon in the light of a stranger * that it 
was proved that Syfoonissa had taken Ameenoodeen into her house, 
while be was very young, and had brought him up as her son, and 
being aware Uiat he would not by inheritance take any portion of 
her property after her death, and actuated by a natural partiality 
for a person ^hom she had always looked upon as a son, executed 
the will in his favour, thereby securing to him possession of her 
property after her decease. As therefore the bequest by Syfoo- 
nissa of the whole of her estate in favour of Ameenoodeen had 
been declared to be valid in the event of none of her heirs appear- 
ing to claim it, and as no heir had made his appearance, the 
Court passed a final judgment on the 30th of March 1825, revers- 
ing the decree of the Provincial Court of Dacca, and directing 
that the appellants should be put in possession of the landed 
property left by Syfoonissa, and that the pension formerly paid to 
her should be paid to them. They were informed that they were 
at liberty to siib the respondent for the amount of the mesne pro- 
fits received by him during the time he had possession of the 
property. The costs in both Courts were made payable by the 
respondent. 
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The Wll>OWSof Raja Zorawur Sing (paupers), Appellants, 

venus 

KOONWUR PERTEESING, Respondent. 

THIS action was instituted in the Troi iucial Court of Calriitta. 
on the 9th of February I BIG, by Mussummuut Jhalloo Kootfian 
and Mussummaut Sahib Kooiiiari, widows of Raja Zorawur Sin^, 
deceased, late zemindar of pergunna Jtirria, one of tlie jungle 
estates in the district of the Juugh mehaU, to recover |[io.4scs8ion 
of the said estate from Kootiwtir Fertee Sing, the brother of the 
deceased. * * 

The* plain tiff's stated, that bv the cnstomof the f.iimly oftlie ze- 
mindars of pergunna Jurria, and of the other jungle estates, the 
eldest son of tlie late incumbent takes the whole <;8tate, the other 
sons receiving lands for Uieir support; and that in the event of the 
zemindar leaving no son, his widows take tlie estate to the 
exclusion of his broiliers ; that in conformity witn this custom, 
Hanee Dussoo Muiiee took the estate of Nowaghiir on the death 
of her husband. Raja Futteh Sing, elder brother of Raja Mohun 
Sing, father of Kaja^Zorawtir Sing, their husband : and that on 
the death of Raja Farusnath, zeniitidar of the same pergunna, 
his widow, Ranee Sobbha Munee, took his estate, and being 
forcibly dispossessed by Koonwur Fertee Sing, the brother of 
the decea'^ed, sued him for the recovery thereof, and obtained 
a decree in her favour in the Zillah Court (which decree was 
coiifiriiied by tlie ('alcutta Court of Appeal,) under which she 
had possession of the estate. That on the death of Haja Mohun 
Sing, Ills eldest son. Raja Zorawur Sing, th.ur liusbaud, took the 
estate of pergunna Jiirria, and Koonwur IV*rti'c Sing llic defendant, 
and 'Ihiakuor Sing, and Kaiii Sing, tae younger sons of the de^'eas^ed, 
received lands for their support; that Raja Zorawur Sing, having 
no children, executed a deed of gift on the 9th of J^yt 12iU, IJ. S., 
(12t'i of May IBld) in favour of the plaintitf’s, his second and 
thsr.i wives, and reported his act to the Judge and Collector 
of the district; that on the death of their hutband, whicli occurred 
about nine months after, Hanee Surroup Koomari, his seriitir 
widow, previous to beeonung a (on the *20i\\^Mtyk of the 

same year, corresponding with the Ist of February 1 814,) made over 
the estate to them, in cunformiiv with the ktio\fri w.shes ^of their 
dec eased husband, and iiiaiked*tlieni on the foreheads with a teeka 
(or iy\>e) in token of investiture, in the presence of many les- 
peotabie persons; that after they had •p;;rformed the fi^nerJ 
obsecpiies of their husband, they reported his death and their 
acce.>sion to the estate to the Collector, and fetained possession 
thereof (and paid one instalment of the public ^revenue), till 
Koonwur Fertee Sing endeavoured to dispossess them bv force; 
that on their application to tlic Judge, he proceeded to the spot 
and ordered the attachment of the estate through the Collector; 
that the Judge, after a summary empiiry into the rights of the 
parties, gave the defendant possession of the estate on his fur- 
nishing security, leaving them to institute u regular suit for the 
recovery of the*r rights. They accordingly iustiiuted the piesenl 

VOL iv^ ’ 1 


t8J>. 


A ctie rc- 
iaUngtoihs 

succension 
(if lui cuticle 
in the 
JnHgif 
MrkuU, 
wlivreiu it 

dt'ter- 
tnincil thfit, 
agrreahly 

l(» famiry , 

hralht'r 8f 
a (lectraacd 
chi}(lU*as 
llaja ahould 
take liiH 
estate 
to ilip ex- 
cluaiun of 
his w'idow. 



58 


CASES IN THE SUDDER DEWaNNY ADAWLUT. 


182 &. 


Thewi. 
dows of 

, wur Hiniif, r. 
Kootiwur 


artion for that purpose, laying their suit at 7,214 rupees, 4 anas, 
being three years produce of the estate. They pleaded that their 
title was valid under the family custom, and that the deed of 
g’dt fiid not create a new right, but merely confirmed the family 
ctjst)ni; and that regulation 10, 1800, provided for upholding 
the customs of succession iti the Jungle estates. 

I'he defendant pleaded, that according to the family custom, 
on the deail^ of a childless Raja, his eldest surviving brother 
would take his estate undivided, lo the exclusion of his widows, 
who are entitled only to maintenance from the estate; that the 
same cu8tuiii„ obtained in the estates of pergunuas Falamow, 
Pachete, and the other Jnnule estates; and brought forward 
instances in^his family wherein the custom had been followed. 
He denied that the estate had ever gone by right of succession to 
a female, the object of the custom being to preserve the estate 
in the family. He stated that the Haqees of Raja Futteh Sing 
and Haja Farusiiath took the estates they respectively held in tlie 
lollowiiig inaniicr : Raja Futteh, kiiovring that on his death the 
whole of his CvStite ^'ould go by inherituiice to his nearest, to 
the (:x( lusioii of h s other heirs, made an urrangemeni for their 
mutual '‘iippoit ; he separated fiom iiie family estate a six ana 
share, who h he ^ave to his brother Kuonwur Mendi Sing, and a 
four ana shire, which he gave to his uncle Koonwtir Bi>heu Sing; 
ami had the^6 shares registered in the Collector’s ulhce in the 
name of thu^c persmis, reiatning in his own possession the re- 
iiminitig .SIX ana sliare till his death, when, in conseipience of ilia 
special agreement, his widow took the said reserved siiare. When 
Raja Faiusii. th took the estate of his father, Koonwur I'erlee 
his lii'Mher, received an assignment of land for his support, 
and hy act epting the said assignment, viitually and actually 
resigned his claim to the succession, so that on the death of 
Raja Parusnath his widow, as his next heir, succeeded to his estate. 
He denied tliat he, as stated by the plaintiffs, had received un 
assignment of land for his support on the accession of his brother, 
or that his broiher executeu a deed in favour of the plaintiffs. 
He stated that Raja IVlohiin Sing, being much dissatisfied with 
the cundiict of /.oruwur .^ing, his elder son, disinherilcd Itim, and 
fiia<^e over the whole of li;s estate by a deed of gift regularly 
executed to h in (defendant) bis younger son, and put him in pos- 
session litereof dering his own lifetime, and that he managed 
it for the last ten years of his fifther's life; that on his death, 
his widow ^the mother of tiie defendant and his brother), previous 
to srKTihciiig herstdf with his body, entreated him (defendant) 
for tfie homoir ol the family, to allow the zemindaree to be re- 
gistered in tlie name of his eider brother; and that he, complying 
With her dying reipiest, installed Zorawur Sing as Raja, retaining 
however the man axemen t of the estate in his own hands; ttiat 
ill the nioi th of 1219 B. S., (August, September, 1812) 

It ija Zorawur Sing, m reiaembrance of former benefits, proclaimed 
)i m as hta sun esgnr, and put a turban on his head in the 
pie.^etH e tit many of the neighbouring zemindarSy and requested 
jiMi. t > pr >vide for his w^inows aUer bis death ; and that on hit 
death, iUfaee Surroop KvOiuari, his elder widow, having intimated 
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her intention to burn with her husband's corpse, installed him I8f5« 
as Raja in the presence of the persons who h:id assembled on the — 
occasion. He denie i that the plaintilfs had ever possession ofTtiewj* 
tlie estate, and asserted ih'it he had the uncontrolled inatia^- 
meat thereof from the day on which his father gave him possession 
tii) it was att iched by urtier of the Jtid^e. Koonwsw 

7'he plamt'ifs Hied an original hiftehnama, or deed of gift, Pertes 
executed iti their favour by Raja Zoriwur Sing, granting to thorn 
the whole ot h>s estate, ami directing them to supply the defendant 
with food and raiment, dated 9th Jetft 1220. B. S. (2 1st of May 
1 8 Id); a pi/rumna i issue I by the Judge of the Zi^tali Court of 
the Jungle wehals, dated 2nd*of August 1 81^ (19th iSnttu/a 1220 
B. Rjtji Z irawur Sing:, acknowledging the Veceipt of a 

petition fro!ii h:m, rejioitiii ' his iuiviitg granted Ins est ite to the 
piaintiH'<, hut informing him that he should ha/e reported this 
«;irciim>t'in( e to the ( oiJector and not to the Civil Court; and 
f^evcral other do(MiineMt*i. ddie defendant filed copies of the 
ocpofutions of several of the zemindars of tiie Jungle estates, 
t.4ken by ilic Judge on a foimM* m'casion. in order to prove the 
custom of his family. Several witnes^e^ we?e named by boih 
p.aities and examinefk Alter the whole uf the pleadings, do- 
cuments. and depositions of the witnesiies had been read, the 
Senior Judge (J. R. Eipliinstone), put a question to the pundit 
of his Court, with di ectiou.s to give an answer ‘according to 
the sliastcr as rurreiit in the Western Provinces, as the family 
of tlie p:ir(ies vere Rajpoots, who had formerly come from 
the Western Provinces, and performed their relijious ceremonies 
according to t'le skastcr current in those provinces. The answer 
was in the following terms : ‘*lfa person dying leave three sons, 
and if his hereditary estate have be?n taken, according to the 
family custom, by bis eldest son, the siid eldest son cannot, 
during his li'ctiine, grant tlie said estate to his second and third 
wives, to tlie exc lusion of his elder Ranee and two brothers, who 
are stdl alive, h be have made such a gilt, it is not valid, and 
the right of inheriraiue in the said estate is vested on the death 
of the donor in his two I roil er*.” • 

Alter pernsing the whole of Uic proceedings, the Senior Judge 
was of opinion lint the plaintiffs had faded to prove that the family 
custom provided for the estate of a cliildleii^s Raja going to his 
widows, to the exclusion of his brothers; or iliat their hushaiid 
did really ex ecute a deed of gift in their favour; observing, at the 
same time, that if the family custom were reaUy as stated by them, 
such deed wimld be soperHuoiis, and that ;t was highly improbable 
that he should ha« e srranted his estate to his second and* third 
widows, while his senior widow was alivq, •without giving any 
reason for omitting her name ; and that the deed was invalid under 
the rguvustha of the law of!i<*er. He observed thatfRaja Zorawur 
iSinj had stated, in his deposition, taken on a former occasion by 
the Judge of the Zillah Court (a copy of which was filed by the 
defendant), that on the death of a childless Raja, his brother 
would, with the consent of his Ranee, take the estate ; and that 
it was proved bv the evidence, that the elder Ranee of Raj^, 

Zorawur Sing, before she burned with the body of her husband^ 
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did consent to ilie defendant taking the estate. He considered 
liie right of the defendunt to the estate ciearly established, and 
passed a decision in his favour, dismissing the claim of the 
plaintiffs ; and ordered that the defendant should supply them with 
r. food and raiment. 

Ihe plaintllfs being dissat'sfied with this decision, appealed to 
the Court of Sudder Oewaniiy Adawlut in formd pauperis. The ap- 
}>eal being admitted, they urged the same picas as they had brought 
forward in ih*e Provincial Court, lii order to account for the 
omission in the deed of triit of the name of Ranee Surroop Kootnari, 
they stated, that having formed an intention of not surviving her 
hiisbuiui, she domtnttnicaied her in\enlion to him, so that it was 
iiiinecess iry for him to provide for her, and that he might have 
feared that if l.e secured to her any property, she might have 
been tempted to forego her resolution. They pleaded that the 
depoMtion of tiieif hushatid could not be construed into an admis- 
sion of the respondeiiPs right to the estate,' and that even if Ranee 
Surroop Kooiunn did actually give her consent to his accession 
1.0 llie estate (which consent they asserted had never been given), 
to make his claim valid, their consent also would be neces- 
sary ; on the plea that the term ** consetii of ^he Ranee** presumed 
that there was Vnit one. They also objected to the vyuimsthcr^ 
as having lieen given according to the law current in Hindoostan, 
wli ureas the f;xtniiy had resided in Bengal for upwards of two 
centuries, and had confortned to the shaster current in Bengal. 

the lespotKient repeated the pleas before urged in support of 
his claim; and in answer to the new pleas bvonght forward by the 
appellants, he stated, that he had obtained the consent of the 
pnat ranee, or senior whlow of his dd e iseil brother, and that her 
consent was suflicient. He ohjected to the application of the 
l^engiii shasfer ti} this ease, pleading that the estate was situate in 
a part of the country which had formerly heen considered part of 
the Province of Btdiar, whore the Bengal shaster was not received. 

*1 he case came on before the Second Judge (C. Smith). After 
pcruMiig the whole of the proceedings, he observed, that he was 
salisfied with the proof^adduced by the appeilaiUs in support of the 
family custom pleaded by them: that only one instance had heen 
acuiuced in which a brother of the deceased Haja had taken the 
estate ; vi/.. when on the dealli of Raja liider Sing, who left no 
legiiimuie son, Tej Sing, an lilegitiinute son, having taken posses* 
sion of the estate, was dispossesseil and slain by Jeswunt Sing, 
the brother of the deceased Raja : and that there was no proof 
tliut Jeswunt Sing diii*riot obtain the consent of the Ranees; and 
even i^hedid not obtain llieir consent, this appeal to the sword 
ci»u)d not he brought forward as a precedent in favour of the 
respondents in opposition to the will of the appellants: that on 
the contrary, t>ro instances had occurred in which the Ranees uf a 
deceased reinindar had obtained possession of their husband's 
lands under decisions given against the claim of brothers. He 
was of opinion, that there was ample proof that the appellants were 
entitled to the estate under the family custom, and that the deed of 
gift produced by them was executed in their favour by their hus- 
buna : that the pre-existence of the right did not invalidate 
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tVia deed, nor could the validity tlwoof bo affected by the I8t5. 
rifuvusika of the law officer of the Provincial Court, inasmuch ^ ' , 
ae regulation 10, 1800, provided for the decision of cases of 
disputed succession in the Jungle estates, according to the 
riistom of the families, and not by the general rule of the wutSiug.r. 
Hindoo law: that it was proved by certain proceedings held by Koo»^. 
the Court of Sudder Uewanny Adawlut in A. D. 1813. that 
inisiiiiderstandiiig existed between RajaZorawnr Sipg and the res- 
pondent ills brother, the latter attempting (though without success) 
to prove ihe foimer to he in a state of menial derangement, so that 
little probahiiity existed of his having any intenUon that the res- 
pondent should take his estate after his degth : that it was clearly 
proved by the evidence of the witnesses named hy*the appellants, 
ttiat Ranee Suroop Ko>*mari, before she burned with her husband*s 
corpse, inaiked the appellants on the forehead with the teeka, 
and though one witness, named by both parties, deposed that she 
also markeil the respoiiclent, this did not adert the case; it was not 
in her power to grant the estate away from the appellants, con- 
trary to the wishes of her husband ; nor could both parties partici- 
pate therein, as it was an undivided estate, not subject to partition. 

He considered the pmission of the name of the elder widow of 
Zorawur Sing satisfactorily acc<uiiited for by the supposition that 
her husband might have feared that she would retract her intention 
of burning with his body, if she were provided«for at his death. 

On consideration of these circumstances, he recorded his opinion, 
that the lieci'ion of the Provincial Court should be reversed, and 
that the appellants should be put in possession of the estate, an<} 
that they should provide for the maintenance of the respondent ; 
and ordered that the suit should lie over for the opinion of another 
Judge. 

The Officiating Chief .Judge (J. H. Harington), who next took 
itp the case, was of noiidon on perusal of the riocuments and 
evidence, that the zefnindarce in question was one of those which 
bad always been held by the chief male heir, the remaining heirs 
receiving only food and raiment, and that it never had been 
taken by a Ratiec or other female. Ue did not consider the 
evidence sufficient to authenticate the execution of the deed, and 
observed, that the following facts afforded strpng grounds for 
presuming that the deed was not really executed by him : the esta- 
blished fact of the Raja having been, for ^me time before his 
death, affected with palsy and incapable of executing a deed : 
the estate having continued in the CpI lector's books in the 
Raja's name till the day of his death ; and the omission of the 
name of the elder Hanec, without an/ cause being assigned for 
such omission. He therefore recorded his opinion that the decision 
of the Provincial Court in favour of the* respondent, should be 
confirmed. As this opinion did not agree with that of the Second 
Judge, he ordered that the case should go before a Third Judge. 

The Fifth Judge (W. B. Martin) was of opinion, that it was 
clearly proved that, according to the custom of the family of the 
zemindars of perganna Jurria, the estate had always gone to the 
chief male heir, to the exclusion of the other members of the family, 
and that the family custom should be upheld, under the provisions 
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of regulation 10, 1800. He therefore, in concurrence with the 
opinion of the Officiating Chief Judge, passed a 6nal decision 
confirming the decision of the Provincial Court, and dismissing 
the apf eat u itb costs, payable by the appellants, in case it should 
appear Kubseqiiently that they were, or should become, possessed 
of property. 


lev.v MUSSUM^rAUT MAHRANEE (Widow) and CHOWLAT 

- CHOW DRY, (Son of Goohoo Peksiiad CnowDny, alias 

Maydd. Nuttoo .CifownRY, deceased), Appellants, 

versua 

BENEE PERSHAD RAI (Son of Sheo Pershad Chowdry), 

Respondent. 

riaimto A SUIT was instituted on the 24th of May 1804, in the Zillah 
the moiety Court of Bhaugtilpoor, by the appellants, the ’vidow and son of 
hi /dhh****^ Gooroo Pershad Chowdry, against Beuee Pershad Rai, son of 
Bhautfui- Sheo Pershad Chowdry and Roop Nurain, srrherokar, appointid 
pour dill, to the charge of ’tlie estate by the Court of Wards, t > obtain pos- 
•*1**'';*’^'*"* session ol* a moiety of tnlook Soondbehari, talook Suleemp or, 
situated in Tuppa Dakliil Koorij. Ziilah Hhaugulpoor, the 
bad alwii estate of Rooilennuii Chowdry, the father of Sheo Pershad and 
di’volved Gooroo Pershad. ’J'he claim was resisted by the defendants on 
tbiM'ldfin pip.j est^ite had iiivariabiy descended entire to the 

noftwwf eldest Min, and that Slieodial, son of Joogul Chowdry, brother of 
heir of the Hooflermuii, having formerly sue ! Sheo Pershad for a moiety of 
ihreHned the CNtale, a decree was ptas'sed by the Court of Sadder Dewanny 
Adawlut, on the 21st of February 1793, awarding the entire 
hrirs htTnK df to Sheo Pershad, and direotiug him to supply his brother 
emitted (»ot»roo Pershail, and the claimant Sheo<lial, with food and 
menly lo riiimcnt. 1'he Ai ling ZiKah Jntlge (J. W. Laing) considered the 
food Hnd cognizance of the >uit barred by the said det ree, and accordingly 
fronlMio dismissed the claisi on the lOih of June 1807. This decision was 
confirmed on the IGih of January 1809, by the Provincial Court of 
Moorshudabad (present J, Pattle, Senior Judge, and E. I/Estrange, 
Third Judge). An appeal having beeit preferred from these deci- 
sions to the Siidder Dewanny Adawliit, that Court did not think 
the de<*rc© passed by the (“^oiirl on the 2 1st of February 1793, 
conchisivS against the claim of the piaintifiTs, as neither they nor 
Gooroo Pershad were parties in the suit, and were not heard in 
support of their claims. An order was therefore passed on the 
13th of December 1813, (present H. Colebrookc. and J. Fombelle) 
reversing the decisions of the Ziilah and Provincial Courts, and 
directing the Provincial Court of Moorshedabad (the amount being 
such as to render the suit cognisable by that Court, under regula* 
tion 13, 1 808) to receive the suit, and to investigate the claim of 
the plaintiffii. 

The plaintiA accordingly instituted the jpresetit action on the 
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28th of February 1814, to recover a moaaty of the said estate from 
Benee Perehad Rai, who by the death of hi.'* father, aod the reino* 
val of the ieibtrakaTy had posaeuion of the wltole theteof, laying 
their action at 7,000 rupees, the annual produce of the moiety 
claimed. They stated ttiat on the death of Roodermun Chuwdry, 
his sous Sheo Pershad and Gooroo Pershad had joint possession 
of tiie estate ; the name of Sheo Pershad, the elder brothe', being 
legisteied in the Collector’s rei-ords according to custom (which 
fact they pleaded did not affect their claim), and thessed together 
till the death ot the latter in 1209, B. S., when the plaintiff’s con- 
tinued to mess with Sheo Pershad ; that Sheo Pershad becoming 
insane, the estate was atta<iied by the Court of Wards and put 
under chatge of a serb€rakut\, who inanageu il dtiriog the life-time 
of Sheo Pershad. and that on the death of Sheo Pershad, when it 
was delivered over to Benee Pershad, his son, that they continued 
to reside \Mth Benee Pershad, till lite monih oT Cheyt 1212, F. S. 
when lie uin.ed theih out of the family dwelling' house, and 
depiived them of theii share of the profits of ilie estate. 1'hey 
thercfoie instituted ilie present action to obtain possession of a 
moiety of the estate in light < f Gooroo Pershad. 

'J'he tiefcndant jtated that the estate in question was one of 
those which, ti(.>t being divisible among the heiis, iievolves» eiitiie on 
the eldest son or next heir of the deceased : that it was acquired 
by his ancestor Mud Soodun Chowdry (o), on^whose death it 
devolved on his only son Kutrun Chowdry; after whom il was 
successively taken by Nurotiim, Dcena Nath and Keenoo Ram 
t htiwdry, the younger branches receiving only food and raiment: 
that on the lie.ith of Keenoo Ram Chowdry without issue, Udui 
Chowdry and .lorawun Chowdry having both d^imised, Roodur 
Mun, the eldest s ui of the latter, took ilie entire estate, Joogui 
Chow'dry receiving maintenance therefrom, in confurmity with the 
family custom ; that on the death of Roodur Mini, Sheo Pershad, 
Ills eldest soil, look the entire estate, aod enjoyed il during his life, 
and that as he was also dead, he, the defendant, was entitled in like 
manner to take it. the other braiu hes of the family being entitled 
only to claim maintenance from him: tbgt Sheodial Chowdry, the 
son of Joogui t howdry, having formerly sued Sheo Pershad in 
the Zdlah Court for a moiety of the estate, obtaiped a decree oii 
the lOih of November 1791, awarding to him the moiety claimed; 
and declaring that the other moiety shoujd be equally divided 


(a) MUD SOODUN CHOWDRY, 

I 

KuTTun Chowdry, • 


Kurotum Chowdrv , 

I 

Deena Natb Chowdry, 

I 

keenoo Ram Choirdry. 


t Vdttl Chowdry, 

J orawumChowdry , 
A 


Roodnr Mun Chowdry, 


Joogui Chowdry^ 


Sheo Pershad Gooroo Pershad Sheodtal 

Cbowdiy, Chowdry, Chowdry. 

Bme Pcnkad Chowdry, defendaiit* Chewiai Chowdry, plautidr. 
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between Sbeo Frrshart and Gooroo Pershad, the sons of Roodur 
Mun, but that this decree was reversed by the Sudder Dewaniiy 
Adawiuiori the 2)8t of February 1793, when that Court decided 
that :?heo Pcrshad, as chief of the family, should take the entire 
estate, and that he should, according to the family custom, supply 
Gooroo Per^had and Sheodial with food and raiment ; that 
Gooroo Pershad had received from Sheo Pershad the monthly 
sum of 10 rupees fur his n spport, under the said decree: and that 
he had of his own accord separated himself from Sheo Pershad, 
and removed with lus family to another dwelling, in which he 
lived till the dav of his death- He also stated, that previously 
to the birth of Sheo/iial, Joogul Chowdry having no children, 
adopted Guoroo Pershad, with the consent of his brother Roodur 
Mun, so that Gooroo Pershad had no claim to share in the estate 
of Roodur Mun, even if it were divisible, or to receive maintenance 
as his son ; as by the Hindoo law an adopted son becomes to all 
intents and purposes, the son of his adoptive father, aiKl is excluded 
frnin the property of his natural father. 

Tiie plaintiffs denied that Gooroo Pershad had been adopted by 
Jougul Ciiowdry, or that he had ever received maintenance fiotn 
Sheo Pershad, and pleaded that as neithei; they nor Gooroo 
Pershad had had an opportunity of urging their claims, the 
<leciBi(in of the Sudder Dewanny Adawiut, before alluded to, 
was no l>ar to the cognizance of the suit. 

The Provincial C'ourt, on perusal of the decree of tlie Sudder 
liewunny Adawiut of the^lstof February 1793, observed, ihat 
jt was laid down in that decree that Sheo Pershati, as the principal 
iieir, was, uiuier tlie family custom, entitled to the whole estate, and 
that the other ineiiihers of the family were entitled only to rcc’eive 
mairiiciiance ; and tliat ihe point at issue in this case being pre- 
cisely the same, the rein vest igaiion of the claim w'as in direct 
opposition to the provisions of section IG, regulation 3, 1793. 
The Court, iherefure, considering the said deciee conclusive in 
favour of the defendant, dismissed the claim of tiie plaintiff’s on 
the iMli of November 18 Mi, leaving them the option of suing 
the defendant, if they <4hought proper, for maintenance under 
the above det iee. 

The plaintdi's being dissatisfied with this decision, appealed to 
the ('ouil of Sudder Dewanny Adawiut. 'I he pleas urged by tim 
parties in support of their respective claims were similar to those 
utged ill the Provincial Court. The Court, alter perusing the 
proceedings of the Provincial Court, and the pleadings filed hefiue 
them, observed that the Provincial Court had not investigated 
the casd, as re 4 uiied by the orders of tlie Court of tlie ifiili of 
January J809. They ^therefore directed the Provincial Court 
to receive the documents whicli the parties might wish to file, and 
to examine any <Vit nesses they migni produce in support of their 
respective claims, and to transmit their proceedings when com- 
pleted to the Court. Sevcial witnesses having been examined 
under the above order, the Provincial Court transmitted their 
depositions, together with the documents filed by the parties, to 
the Sudder Dew^tiny Adawiut. The appellants tiled copies of two 
deurccs of the Sudder Dewanny Adawiut^ one dated the 14th of 
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Ftbruary 1799, in tha casa of Duttnaraen Siag, appellant verxut 
Ajaet Sing and othert, reepondenU, in which caae ihe Sudder *• — 
Uewanriy Adawlut da<Teed the partition among the lietis of an Mu«tum- 
e^te sitaated in Zillah Bhaugiilpoor, winch the appellaiU declared 
hiS alwaya gone to the eluer brant h to tiie excliieion uf the 
other heirs, who were state 1 only to be enutled to leceive main chowtiTy.i., , 
tenant e therefrom {vide vol. I, page 20) the other dated 21*111 of iVV- * 
July 1813, in the case of Sham Singh, appellant, versus >:us« ehid lUi* 
SHiomaat Umraotee, on the pari of Kalee Stir Shig. a minor, 
respondent, on whi<'h a judgment was passed iti favuiii of the 
appellant for the moiety of an estate tn Dhaugiilpoor, which the 
respondent stated had been giv|*ti by the grandtaihe^of the parties 
to his. eldest, 10 the exclni^ion of hts younge*r son {^ide voi. II, 
page 74.) The respondent hied setetal receipts executed by 
Gooroo Persbad, in acknowledgment of his having received 
from Sheo Pershad sums of money at did'ereifl limes in lien of 
food and laiment. 

The case was first taken up by the Fifth Judge (W. B, Martin). 

He observed, that the talooks in tjueslion were acknowledged by 
both parties to be the estate of Rooder Mun Chowdrv, the deceased 
ancestor. He did not con8i<:er the proof adduced by the resfioiH eitt 
sufiicieiit to e&tablish*the fact of tlie estate being one of those which 
go to the eldest son (or neiirest heir) U> the exclusion of tite other 
heirs, nor did he consider the fact of Sheo Pershaf^'s name being 
entered in the Collector's books, without any uiemiun being made 
of Gooroo Persliad, as at all afi'ecting the <da;in. He therefore 
recorded his opinion that the decision of the PiOMiicial Court of 
Moorsliedabail of the 18lh of November IBIfi, should be leversed, * 
and that the estate should be divided between the putties in equal 
porth>n«. 

The Second Judge (C. Smith), did not concur in this opinion. 

He observed, that lliere was no analogy between this case and a 
case dei ided by him in concurieiice with the opinion of the Fifth 
Judge, on the 2nd of April 1825, in w liicli Uenee Pershad Rai was 
appellant and Mussummaut Muhranee and Chowlai C howdry were 
respondents; the lan<is whicti were the cau.>^e of action in the 
latter case not being hereditary, but fiuK iiased by Rooder Mun, 
and consequently not afl’ected by liie decisi'm of the Sudder 
l)e\vanny Adawlut ot'the 2 1st of February 1793; whereas the estate, 
contested in the present action, was aioestrel and hereditary. He 
w'as of opinion that the dccieeaTof the Zillah an*l Provincial Courts 
passed in the suit formerly insiiluied, and which were reversed 
by the Court's order of the 13th of Dec ember 1813, were corre< t; 
as the decree of the Sudder Dewantiy Adawlut of tha SUt 
of February 179.3, which f <rine<i the gmiiiid of those decjee.s, 
had awarded the entire estate to Sheo PeTsliad, on proof of the 
family custom pleaded by the respondent; that* even with re- 
ference to regulation 11, 1793, the claim of the heirs of (Jooroo 
Pershad w’as untenable, as it was enacted by serthm 2, of iliat 
regulation, that the estates of all zemindars dying after the 
1st of July 1794 (20th Assor 1201 B. S.>, shtiidd be divided 
among their heirs ; that it was clearly proved that Sheo Peritfiad 
had possession of the entire estate under the above decree of the 
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Sti(l(Jer Dewanny AfUwlut previous to the date fixed for the 
operation of that reg:u)ation, and held it till his death iti 12IA 
F. S., when the renpondent, as his heir, was entitled to the estate; 
neither Gooroo f^ershad, nor his heirs, who were not the heirs of 
Nheo Persliad. having any claim thereto, though had Sheo Pershad 
left more than one son, the sons might, under the regulation 
quurtMj, have had a claim. He therefore recorded it as his opinion 
that the decision of the Provincial Court of the 18th of December 
181(5, slioutd be coirfirmed, and the claim of the ap|>ellatits 
dismissed. 

'I'he case ^as next taken up hy the Officiating Judge (H. 
Shakespear). He w/is of opinion rtiat the decision of the Court 
of the :5d oP February 1793, (corresponding with the ^4ih, Magh 
1199 B. S.,) barred the cognizance of the claim of the heirs of 
Gooroo Pershad^ as the right of Gooroo Pershad appeared to 
have been investigated, as well as that of Sheo Dyal, and that as 
Gooroo Pershad survived the decision upwards of eight years, 
he having died in 1209 B. S., without having brought forward 
any claim to the estate, and had received maintenance from Sheo 
Pershad, there was every reason to believe that he acquiesced in 
the justice thereof. For this and other re^jsons detailed in his 
roohukarte, he was of opinion that the appellant's claim to the 
estate was maintainable. He, therefore, in concurrence with the 
opinion of the* Second Judge, passed a final judgment, confirming 
the decree passed hy the Provincial Court, on the 18th of No- 
vember 181(5, and dismissing the claim of the appellants with 
costs. 
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JUO MOHUN MOKERJEE and GOPEE MOHUN 
MOKERJEE. Appellauts, 
versus 

PUNCHANUND CHATTlRJIiE and MUSSUMMAUP 
SUDHAMA UlfiEA (Widow Ciiavd 

CiiATTEKjKit, deceased), Respondents. 


1825. 


June 


THIS^iuiiwas instituted in the Zillah Court of Ifooghly on the 
tOth of September 1815, by the appellants, to recover from 
Puochanufid Chatterjee and Eshur Chand Chatterjee, possession 
of 35 beegas, 40 biewas of {^iriiiooter land^, sitifhte in inouzus 
Dadpoor, Kumalpoor and Bujias, perguniiah Sal^empoor, and 
xnouza Kookuspoor iti pergunnah Hater Kandeh, and a moietv 
of Puttee Shab Ruin, an assessed talook; laying their suit at 773 
rupees. * 

The following U a sketch of the family of the parties : 

KOOSCL CHAND CHATTKIUKK, 
h^ft hrirs, n widow, Maiiick 'riiakoniyn 
(who survived Iut itouti), 

^ and two HOfifi, 


Tsrs Chand Chatt<*r|c*o, 
left a widow, IMuRKuin- 
inaut Shushee Mookof. 

(who survived her daughter) 
and a daughter, 

MusHumniaut Goluk Munco, 
loft two 5KHJsl, 


Neniai Chand Chut* 
lerjee, loft heir, 
one sort, 

I 

Boec Dhiir Chattevjoe, 
loft two 8UIIH, 


The estate 
of a Hindoo 
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to the SODS 
of his 
dsu,:hter, 
in prefer- 
eu4 e to 
the gnirid* 
soiiN by • 
lineal ^ 
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the.inule 
line (»f his 
full brother. 


JugYnohun (iojioe Muhun, 
Mokerjee, Mokerjee, 

pkiiutid'. piuintiif. 


Piiiu'haiiunii KHliiirrhand 

(.'hattirjee, Chniteijee, 

defi'uduut. defendaut. 


'I'he plaintifl's stated that Koosnl ( hand <'halterfee, (he great- 
grandtather of tlie parties, left to his two sons, 'I aru Chand and 
Nemai ( hand, his property, consisting of 93 lieegas of liirinooter 
land til the villages aforesaid, and Puttee Sh'ib Rainpoor, and (hat 
the brotliers held the property in c ommoii : that on their deaths in 
1 169 and 1 177, D. S., tiie said property devolved in ^qiial shares on 
Golukniiinee, their mother, the dangiiter of the former, and Boee 
Dlnir, tlie son of the latter: tliat their mother dj^iiig m 1 197 It. S. 
left them minors, nn which Boee Dhnr took charge of 'the whole 
property : that the defendants, his sons, having taken it on their 
lather's death, refused to admit them to participate therein : they 
therefore, ha\ ing come of age, instituted tlifs suit to recover, imright 
of inheritance from Tara Chand, posnessioii of^a moiety of Puttee 
Shab Rampoor, and 35 beegas, 40 biswas of lalthirnj jamJ, l>eitig 
the moiety of the Inkhirnj land of Koosnl Chand, aiter dedm ting 
1 1 beegas, 6 biswas, which Boee Dhur had given up to then mater- 
ial grandmother for her sup[>ort, anil to winch tliey succeeded 
on her Oe ah. 


t he tie^endants stated, (hat the property in rp^stion was not the 
estate of Koosnl Chand, but the s/rfd/tuM of MuKsniiimaut Manick 
lhakurayti, his wife ; and that she, on the death of her two suna^ 
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gave the uhole of t)ie uaid property to Boee Dhur, her grandson, 
from whom it came by iitberitance to them. They denied the right 
of the plaiiitiiF to share in the euid itridhun, as their right thereto 
was barred by the fact of their maternal grandfather having died 
during the lifetime of his mother. They also 6tate<i, that disputes 
having arisen i)etween Manick Thakorayn and Mussummaut 
Slinsliee Muokee, the widow of Tara Chand, and maternal graiMl- 
inotlier of the^ plaintiffs, tlie latter left the family dwelling* end 
live i in a separate house with her daughter: hut that Bodi Ubur, 
withoi't the knowledge of the Thakc'rayn, gave to her 11 beegas 6 
\)iHwas of land for her support; and that she executed a deed 
rc inquishiiig ail clgim to the restiof the property, to which deed 
ttic plaintiflV Jugmohuti, put his signature as an attesting 
witness. 

After cxamiiiingj the witnesses of tlie parties, and considering 
their evidence arnl the documents filed, the Ziilah Judge was of 
opinion, that it was clem ly and satisfactorily proved, that Rutunieur 
AJ lijmoodar. having given his daughter Manick Thakorayn in 
marriage to Koosiil Chand Cliatterjee, ^Kaolin bramin. gave him 
the conteste<i proj-eity lor his support, ai*d that after his death, 
his two s<»us, Tara Cliand and Nemai C'h^and, the grandfather 
ot i ie piities. hu<l possession thereof: that after the death of 
tiies.e persons ;il«o, Boee Dhiir, the son of Nemai Chaiid, took 
pos?cssion of .the whole tif the property, and gave 1 1 beegas 6 
biswas ot land, and some money to Shiishee Mookee and Goluk 
Munee, tiie widow itnd daughter of Tam Cliand, for their support ; 
proui'sing to deliver up to the plaintiffs, on their coming of age, 
the >h.ire of tl»e propuity which had belonged to 'lava Chand, 
tlie r inoiherV father. He was of opinion, that the defendants had 
tni div laded to pro\e that the land in question had been received 
l»y Manik 1 hakorayn as as their witnesses were persons 

of no r^ 8pe<‘t ibdit y, «n<l, n oreover, gave merelv hearsay evidence. 
He rejected tlie farigkhuttee produce i by the defendants, as 
having heen executed hv »shushee Mookee. as unproved and 
inipr^)hah]e ; observing, that it was improbable that if Sliushee 
Mookee had any riept to the said property, she should have 
re.signe<l it the latlier of the defendants, thereby depriving her 
daughter and Jier daughter’s sons thereof: or if shi had no right 
thereb). that Buee Dhur would have tliought it necessary to have 
taken such a deed^from her. For these reasons he passed "a decision 
in favour ol die plaintiff's, on the ‘2l>tb of March 1818, awarding to 
them possession of ll^e property claimed by them. The costs were 
charged to tlie cefendants. 

lii« detendants appealed to the Provincial Court of Calcutta. 
Eshur Chand «iemi!.ing, no l.eir appeared to carry on the appeal 
on his behalf. 'fhatV’ciirt having consulted their pundit, received 
the following cy«Mo/gf/m: “ If Rutiinisur gavehis daughter, Maiiick 
lhakorayn, tii marriage to Koosiil Chand, a Koolin bramin, and if 
the said Rutnnisur, his wife, and son, gave land to the said 
imrried ilaugliter : and two sons, ’I'ara Chand and Nemai Chand, 
Were Imro D Koosiil Chand by the said daughter, and if these 
eons (tied, leaving heirs Bote Dhur, son of Nemai Chand, and 
Goluk Muuee, tlie daughter of Tara Chand : and these two persouB 
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alto died leaving beirs, Punchanund and Eahur Chand, tons of 1815. 

BoeeDliUr; ant* Jng Mohun and Gopee Mohun, sons of Ooluk ' 

Munee ; and if Koosul Chand died before hit wife Manick Tha- ^gmohnn 

korayii ; then will the talooks and property of Manick Thakorayn, 

given to her by her father, go to the appellants, the sons of Boee 

i>hur. 'I he respondents, the grandsons by a daughter of Tara chtaund. 

Chand will take no share. This vyuvuHha is according to the Chictegse 

Dayabhaga,** The Court being of opinion that there was no proof 

in the proceedings of the Zillah Court, that KoosiirChand acquired 

the property in question, but that the statement of the appellants 

was proved to be correct, passed a decision on the 14th of April 

1821, under the vyuvHstha of their pundikt revefsing the decision 

of tlie Zillah Judge, and dismissing the claim of Jthe respondents 

with costs. 

The respondents (original plaintiffs) having petitioned the Court 
of Sudder Dewannv Adawlut for a special appeal, the Court under 
all ilie circumstances *of the case, thought fit to admit the appeal. 

Tiie responoents did not appear to defend the appeal. 

After |)erusirig the whole of the proceedings, the Second Judge 
(C. Smith) was of opinion, wdth the Zillah Judge, that the property 
in qiie»tioii was th^ estate of Koosul Chand Chatterjee, a Koolin 
bramin, and not the stridhun of Manick Thakorayn, his wife. 

He fherefore put a question to the Hindoo law officers of the 
Court, to which they gave the following answers : “ If Koosul 
Chand died leaving as heirs two sons, fara Chand and Neinai 
Chand; and Nemai Chand died leaving one son, Boee Dhur, who 
dying left two sons, Pimchanuiid and Eshiir Chand ; and if, in 
like manner also, 'I'ara Chand dying left his widow, Shush^e 
Mookee, and a daughter, Goliik Munee, and ^hu8hee Mookee 
dying left two grandsons, viz. Jiig M<diun Mokerjee and Gopee 
Mohun Moker ee, the sons of Goliik Munee, then the said Jug 
Mohun and Gopee Mohun, the grandsons by a daughter of 
Tara i 'haiid, are tlie heirs of tiie half of the property of Koosul 
Chand. of winch Tara Chand w'a< he r; and while such grandsons 
of Tara t hand are alive, the s >ns of the son of his brother are not 
heirs t > his properly.** Tlie Second ^Judge, according to this 
vyuvustha. recorded it as his opinion, that the appellants were 
entitled to possession of the iTu>iety of the p^roperly of Koosul 
Chand, as tiie grandsons of 'I'ara Chand, and the Olliciating 
Judge (C. I'. Nealv), concurring in the opinion, passed a final 

judgment on tJie -iTiii of Jiine 1825, reversing the decision of the 
Provincial Court of Calcutta, and confirming that of the Zillah 
Judge of Honghly, which awarded to the appellants the property 
claimed by them. * . 

The costs were charged to the respondents. 
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1825. NUNDRAM and others, (Heirs of Ram Sunhte PAJiDe)^. 

Appellants, 

Juae 30Ui« versus 

KASHEE PANDE and others, Respondents. 

Claim to THIS suit was instituted by Ram Sunhye Pande, in the Zillah 
ahare in Court of Behar, on the 5th of August 1812, in formd pauperis^ 
HirtMaht- against Kashee Pande, Jugunnath Pande and Sungum Pande, to 

share in a certain hirt^ called Birt Mahabrah* 
a^”viw * consisting of fees receivable by the defendants and 

ofjudg- himself for the* performance of cer^in religious ceremonies in 
mcnt hd- certain villages^ of zilllih Behar; and to recover from them the 
accouiit^?f ^*'*‘®^**® share. The suit was laid at 4,735 rupees. 
tt^iiHpiqion consisted of the fees received by a certain description 

thawthe t>f brahmins, called MahabrahminSy who ofliciate at the ceremonies 
IWIit^ou performed on the eleventh day after the dea^h of a Hindoo. The 
r stated, that the right of officiating as Mahahrahmins in 

th^wjurrud mentioned in his plaint, belonged to Cheytun Pande, 

wiiH the lather of Kashee Pande and Sungum Pande, and Pullut 
iUHidfd. Painle; and that the fees arising from that duty were divided in 
iT.lilloto proportion of eight anas to Pullut PandeJ and eight anas to 
iiulurl* him Pullut Pande, having no SOU, adopted him 

i»> give n (the piaiiitiH), tiie second son of Byja Tewaree liis hroiiier-iii-law, 
favoorablr and in 1 185 F. J?. and in 1195 F. S. made over to liim, by a deed 
^ gilt, the wliole of his property, real and personal; that he had 
fM'uring pos.se.‘«sioii of tlie share of the hirt which belonged to his adoptive 
that luH tJtlier, till Mngh 1209 F. S., when the defendants, who had 
ixposition succeeded their father, dispossessed him; that lie instituted a suit 
oftl.rJatv again.'^t them in the Zillah Court, which was dismissed hy the 
fliTii™-* ’ Regi.sU‘r on the 13tli of November 1809; but that the Judge, 
im*nt wa.«» reversing the decision of the Register, nonsuited him on account 
roiilinntJil. of some iiifoniKility, thus leaving him the option of instituting a 
fle^h action; that as, therefore, Pullut Pande had died in 1216 
}''^.,and the delendauts still retained possession of the whole 
lirty and excluded him from participating in the profits thereof, 
he instituted this suit to prove his riglit to participate in the pro- 
fits, as an equal sharer with the defend inis; to compel them to 
admit him to a participation, and to recover the amount of fees 
of which he had been unjustly deprived. 

The defendants denied tbe'aduptioi\ of the plaintifF by Pullut 
Pande, and (be fact of his ever having participated in the birt. 
They pleaded, that the Ikdoptiori, if made, could not hold good 
in the Hjiidoo law, as the^ plaintiff, being the only son of ins 
father Byja Tewaree, was not capable of being adopted, and that 
Pullut Pande had adopted Sungum Pande, one of the defendants. 
’J'hey also denied ;^je execution of the deed of gift pleaded by the 
plaintiff, and alleged that, according to the Hindoo law, the birty 
being joint and umiiuded, was not capable of alienation by gift or 
otherwise. 

I he Officiating Zillah Judge, after perusing all the pleadings 
and docnineiits filed by the parties, was of opinion, that it was 
proved that Pullut Pande and Cheytun Pande were own brothers. 
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Knd liad possession in equal proportions of the hirt in question, 18S5. 
left to them by their father: that Pullut Pande adopted the plain- ' 

tiff in 1 185 F. S., and that the latter was the second son of Byja Nundw 
Tewaree, his brother-in-law : and that in 1195, Pullut Pande made “ 
over to the plaintiff, by a deed of gift, the whole of his property, pana^and 
and that the plaintiff, in virtue of this adoption and gift, was others. , 
entitled to one-haif of the said hirt. He accordingly passed a decision 
in his favour on the 1 2th of November 1816. The costs were 
charged to the defendants. * 

Kashee Pande. Juggunnath Pande, and the heirs of Sungum 
Pande, who had demised, appealed from this decision to the Pro- 
vincial Court of Patna. '1 h^v used the same arguments in sup- 
port, of their claim to the whole hirt as they hajl urged in the 
Zillali Court. 

The Provincial Court of Appeal di<l not concur with the Offi- 
ciating Zillah Judge in his view of the case. Tlfey were of opinion, 
that it was proved that the hirt was undivided, and that the gift 
thereof was, for that reason, invalid. With regard to the adoption, 
they thought the evidenc e adduced by the respondent insufficient 
to establi^h the fart of the father of the respondents having had 
another .son, in opposition to the evidence of Hun Misser, the 
maternal uncle of ilie respondent, who deposed that he was the 
only son of his father Byja Tewaree. They were also of opinion, 
that the respeedive shares of Cheytun Pande, the father of the 
original defendants, and Pullut Pande, were not clearly ascer- 
tained, and that the respondent had failed to prove that he had 
possession, or had participated in the profits of the hirt till Poos 
1*209 F. S. They tiierefore reversed the decision of the ZiliaR 
Court, dismissed the claim of the defendant, and directed that 
whatever portion of the prohts had been received by the respondent 
on execution of the Zillah decree should be restored to the appel- 
lants. 1 he costs were charged to the respondent. 

Ram Sunhye Pande, being dissatisfied with this decision, pre- 
sented a petition to the Court of Siidder Dewanny Adawlut, praying 
the admission of a special appeal therefrom. The Court (present 
C. Smith and S. T. Goad, Second and Third Judges) being of opi- 
nion that it was/ proved, as set forth in the Zillah decree, that 
Pullut Pande did adopt Ram Sunhye Pande, that the latter was 
not the only son of his father Byja Tewaree, and tliat Pullut Pande 
executed the deed of gift for the whole of his property in favour 
of his adopted son, admitteefa special appeal, and allowed him to 
plead as a pauper; but as he died at this stage of the proceeding, 
the appeal was carried on by the present appellants, his sons, who 
were also admitted to plead as paupersf • 

Previously to coming to a final decision, the Court (present 
W. Leycester, Chief Judge, and W. Dorih, Fourth Judge) put the 
following questions to their pundits, on the ]4th«of May 1 825: 

1. According to the Hindoo law. as current in Behar, is the 
adoption of a person, the only son of his father, valid or not I 

2. Is the gift of joint undivided property, whether it be real or 
personal, valid as far as relates to the share of the donor? 

3. Is Birt Mahahrahmuiee alienable or not ? and if it be enjoyed 
by several brahmins conjointly, has any one of them a right to 
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iSt5. alienate his share by gift or tale, it not being divided off from the 
— rest of the Inri ? 


NufMlram The following answers were given in under the tignaturei of 
■at oihtin, Sohha Shastree and Ram Tunuoo Vidia Bageesh, the pundits of 
th* Court: _ . 

ot)jcni. Answer to the first question ; according to the Hindoo law, ae 
current in Behar, the adoption of the only son of his father is 
invalid, for this reason, that it is forbidden by the shastert to give 
or receive an oVily son ; no adoption is valid without giving and 
acf^pting. 

Authority: Text of Vusishthn cited in the Duttuca Mimansa^ 
Dvttuca ChfindHea, &c. “ Let no ipan give or accept an only 

son, since he must remain to raise up a progeny for tlie obsequies 
of ancestors; nor let a woman give or accept a son, unless with 
the assent of her lord." 


Answer to the fecond question; the gift of joint property, 
whether it be real or personal, is invalid as far as regards tiie share 
of the donor, for without vibhaga (or partition) sale or gift cannot 
take place. 

Authority : Mitikshnra. ** Partition is the act of ascertaining 
•everal individual rights.** 

Answer to the third question ; if among Ma)iabrahmins several 
persons are entitled to share in the Birt Mahahrahminee, the said 
birt cannot be aljeuated; and if the said birt be held in joint te- 
nancy by several A/fi/mAraAmi/is, one of these cannot alienate his 
share bv gift or sale, unless the birt he first divideii. They are 
calletl Mahabrahmins. who, on the I lih day from the death of a 
person, eat the food prepared, and receive the gifts made, in the 
name of the deceased, 'lliis eating and receiving gifts is their 
^irr; that birt therefore cannot be alienated, whether joint or 
divided. 


Authorities: I. Deva Yujnika, cited in i\\^ Nirnya Sindhoo. 

* Having assembled eleven brahmins, having invoked the manes 
of deceased ancestors, let him present to the brahmin occupviriir 
the foremost seat, the couch, &e. tielonging to the deceasufj." 

2. Vrihatpati in the Nirnya Sindhoo. “ Having sprinkled them 
with odorilerous perfumes, let him present to the sacrificer his 
father-s wearing apparel, tiis ornaments, ids sleeping couch, kc.*’ 
Alter considen rig the whole of the proceedings of the Ziliah and 
Provincial Courts, and the vyuvnstha of the pundits, the Judges 
before mentioned, seeing no reason v to alter the decision of the 
I rovincial Court, passed a judgmenton the 30th of June 1823, con* 
firming the said decision, and dismissing the appeal with costs, (a) 
On tlie 2dd of August 1823. the appellants petitioned the Court 
to Admit a re\iew from the judgment passed bv the Chief and 
Fourth Judf;«« on ;t0th of June preceding, on the pfea that Sobha 
hhaetree, one o< the pundits of the Court, had taken a bribe 

t'lUe mndKC 


As tlwra Misted a strong suspicion, not amountinr lo full 
proof, that Sobha Shastree had taken brilres in certain rneni 
as tlie sard puwdit had absconded, and had been deemed Un- 
{«> ftt s Mfwn of lliitdacisiin s«c rel. S, jmge M*. 



CASES m THE SUDDER DEWANNT ADAWLUt. 78 

worthy to hold the office of pundit, and dismissed by the Governor 
General in Council, on the recommendation of the Coiiit, a ' " '■■ .w i** 
review was admitted on the 3d of May 1824, by the concurrent 
opinions of Courtney Smith (Second Judge), W. P. Martin tFjfth 
Judge), and John Ahmuty (Officiating Judge), for the purpose • 

of enquiring whether or nut the vyuvustKa git eu by Sobha Sh tstree, otliers. 
on the strength of which the decision of the Provincial Court was 
confirmed, was correct or not; in opposition to the opinion of 
John Shakespear (Third Judge), who was of opinion that there 
was no sufficient ground for admitting a review, inasmuch as 
the said pundit had given thq authorities for his*answers, and 
the sitting Judges had weighed and considered thqjm : and tliut 
if a review were admitted merely on the grounds of the suspicion 
which existed against the pundit, the same reason might be 
pleaded for admitting a review of judgment in ev^ry case in which 
the decision was founded on a vyuvustha of the said pundit. 

The order of the Second Judge, containing his opinion that a 
review should be admitted was to the following effed : ** The 
petition for a review of judgment, the former proceedings and 
documents connected with this case, and the papers relative 
to the charge of coil'iiption against the pundit Sobha Shastree 
having been read, a question was put as to the cause which 
prevented the production, in the Courts below, of |he certificate 
now brought forward for the purpose of proving that Byja 
Tewaree had two sons; it was answered, that the certificate was 
not written until after the Zillah decision, andLthat it was either 
not written until after the decision of the Provincial Court, or 
that the Judges of that Court had refused to receive it; that 
the appellants cannot speak positively as to that question, as 
their father was then alive and was alone acquainted with all 
the circumstances of the family ; but that mention of the certificate 
was made in the petition for the admission of a special appeal. 

Of the two cases cited by the appellants in favour of their claim 
to having the judgment against them reviewed, the one, decided 
on the 27th of June 1603, is a Bengal case^ whereas the Hindoo 
law as current in Behar, is that by w&ch the case of the appellants 
roust be governed : the other case, decided on the 3lst of January 
1816, does not appear to be in point. But a review* of judgment 
in this case appears proper for several reasons; first, because the 
vyuvustkas of the pundits of t^e city of Patna^and of the Zillah 
Court of Behar favour the claim of the a^ellants, supposing 
them to be sound expositions of the law; for, according to them, 
admitting Ram Sunhye, the father of the srppellants, to have Jbeen 
the only son of Byja Tewaree, his adoption by Pullut Pande was 
not unlawful: secondly, becatise it appears *to me to have been 
proved in the Zillah Court that Byja Tewaree had two sons, 
namely. Ram Snnhye and Lai Chund, and it has never yet 
been asserted that, admitting this to be the fact, the adoption of 
Ram Sunhye would have been illegal ; as to ffie gift of this speciee* 
of property termed Birt Mahahrahminecy even though joint and 
undivided, I am of opinion that transfers of it are usual and 
universal in practice throughout the country; and that if such 
transactions were pronounced to be illegal by tiiis Court, people 

VOL IV. L 
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N'tiiidram 
and others, 
t. Kashi'o 
Vande and 
.Othun, 


of this class wo 'M suffer very material detriment in the conduct of 
their affairs. It appears also, from the answer of the adverse party 
in the Zillah Court, that Pullut Pande sold his share, and that in 
coiiseqiieiu'e of the sale, his share was taken by Mauik Chiind, the 
purchaser, on whose son, Nursint^h, it subsequently devolved* and 
a'ter ins <leatli. it went to his widow Mussummatit Nolka, who is 
now in possession of it. lii consequence of this sale, the claim to 
tlie portion of. Pullut Pancie is untenable; and if a sale is lawful, 
a^ftt is so likewise. 'J'he objection urged appears to be, that the 
donee was not of the same gotra, or lineage; but the answer to this 
ia, that a perann who has been reecired in adoption is unques- 
tionably a ht person to be the donee of his adoptive father: fourthly, 
froiii the evici^iice of Jugroup and Riinglal, delivered in this Court, 
tiiere is strong ground to belie’ e that Sobha Shastree, in confor- 
mity to whose exposition of the law the decree of the Court below 
was affirmed, received a bribe in tins case. The Judges of this 
Couit, indeed, suspecting his integrity in this and other cases, 
recoinniended his removal ; and he was accordingly removed by 
order of the Governor General in Council ; and although it is 
pofi.Mi>le that the legal opinion delivered by the said pundit 
may have been correct, notwiihstaiMling his corruption, yet where 
there is so much suspicion, it would be wrong to dispose of a 
case finally solely on the ground of such opinion ; hflhly, by 
leasoii of the adoption of the father of the appellants by Pullut 
I'aiide, they are excluded from their own family: if the decision 
of (his t.'oiirt be confirmed they will be excluded also from 
»thc family of Pullut Pande; and thus become rejected outcasts 
from t e domiciles of both: this can never be consistent with 
the diitates of justice or liiiinaiiity. In short, 1 am of opinion, 
that equity requires a review of judgment in the case of the 
appellants : after the auswer of the respondents shall have been 
delivered in, tlie law applicable to the case investigated, and due 
considerat^ni hud of all the bearings of the case, a final decision 
will be given. As the tw’o Judges by whom the decree against the 
nppellauis was passed are not present, it is ordered, that the 
proceedings be laid before some other Judge, with a view to 
procure a concurrent voice as to the propriety of reviewing the 
judgiiu nt.'' Accordingly, on the 20th of Marcll of the same year, 
the papers of the case were laid before the Third Judge (J. 
8hakespeur). who recorded his opinion in these terms: I do not 
appriMe of ti»e petition for a review of judgment, or of the reasons 
assigned in the proceeding of the Second Judge for admitting it, 
for several reasons, first, because Doodee Paude, one of the appel- 
iaiits, lias assigned no sufficient reason for not producing the 
certiticaie of family iiiitsl after the decision of this Court : secondly, 
.110 weight can be attached to the vyuvu^thas of the Patna and 
liehar Courts, from the circumstance of their not having been ad- 
duced until after the decision of the suit: thirdly, the decree of the 
Chief and Fourth Judges was not founded on the vyuvmtka of the 
pundit alone, but upon the whole bearings and circunistaiices of 
the case: fourthly, in the vyuvustha in question, texts are cited. 
Had tiie Judges conceived the exposition erroneous they would 
have rejected it : although strong suspLciou does exist that Sobha 
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Shastree was, in this case, under the influence of corrupt motives, 1W5. 
yet there is no proof of the fact; and if such suspicion is permitted ■ ■ ■ ' 
to operate as a |;round for admitting a review of judgmeut in this Nundnia 
case, it must equally operate to produce the same eflect in every 
cause in which the said pundit has ever furnished a legal expo- 
sition. I am therefore of opinion that the petition should be rejected. otlm« * 
The proceedings must go before a third Judge*** On the 2 1st of 
April 1824, the case was submitted to the Fifth Judge (W. B. 

Martin), who concurred with the Second Judge, assigning the 
following as his reasons for concurrence : Although I admit that 
the answers of the Patna and Behar pundits, now tiled along with 
the petition fora review of judgment, canifot avail the appellants, 
andihat the certificate of the state of the family frofh the fact of its 
not having been produced during the former investigation, cannot 
now, with propriety, be received, still I am of apinioii that a review 
of judgment should be had in consequence of the very strong 
suspicion which exists of the corruption of the pundit Sobha 
Shastree, according to wltose opinion,' apparently* this case was 
decided ; and who, on account of the suspicion attaching to his 
conduct in this and other instances, has been removed by Govern- 
ment from bis office.” In conformity to the concurrent opinion of 
the two Judges abovenamed, an order was recorded on the 28th o( 

April, that as the Third Judge had dissented from the measure of 
admitting a review, it would be advisable to the opinion, of a 
fourth Judge on the poiut. On the 3d of May 1834, Mr. J. Ahmuty 
(the Officiating Judge) recorded his opinion to the following effect: 

“ As it appears that Sobha Shastree, a pundit of this Court, ae^ 
cording to who;se exposition of the law, apparently, tjiis case was 
decided, was, subsequently to t!ie petition for a review of judg- 
ment being presented, removed from office, in conse:{uence of a 
suspicion that he had been actuated by corrupt mutive.4 in this 
among other cases, I am of opinion that it is. just and proper, tha 
judgment should be reviewed/' ' Under these c i re u instances 
agreeably to the opinions of the Second, Fifth and QJdkiatirig 
Judges the review was admitte 1. 

The Second Judge, on the 29th of* July 1824, ordered that 
the three questions put by the Chief aud Fourth Judges (on the 
14th of May 1823) to Sobha shastree (who was*the pundit whose 
opinion was generally taken with resrard to the law current in the 
western provinces: Ram Tu^nnoo Vidya Ba^eesli beintr the pundit 
consulted on points governed by the shaster current in Bengal,, and 
having merely signed the suspected vyuvifstha as a matter of form) 
and the following question should be put to Bydianatli iX^isser, the 
pundit appointed to succeed Sobha Shastree, with orders to give 
his vyuvustha by noon on the 3d of the dtisuing month. 

4th que^tiion. In Birt Mahabrahminee^ in w^ich the shares of 
each are fixed by parehg or days, is the share. of the sharers of 
each pareK considered as the joint proper, ty of the whole of the 
sharers in, the Birt? Or is it held to bq the separate share of the 
sharers in that individual pareh? 

B.ydianath Misser gave in the following vyuvustha on the 3d of 
August- 1 824, according to the M^takshura, Duttuca Miman$a^ 

JPuttuca Chundrica, and other tracts current in Behar : 
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Answer to the 1st question; according to the shaiter current 
ill Behar, the adoption of the only son of his natural father 
is invalid. 

Authorities: 1 . Sounaca^ in the i^ii^fuca and jpu^uca 

Chundrica. “ Let not a person, havmg but one son, give him 
to^Hfioiher: if he have many sons, he may give one/' 

2. Vasistha in the Mifakshura, Duttuca Mimansa, and Duf- 
tvca Chundrica. *• l.et not a person, having but one son, give 
him to arK'ther: nor can one take such a son: for the said son 
is inteiide<i to keep up the family of his father.'^ 

Answer to the 2d question; property being held in joint tenancj 
by several shafers, ^heiher it be seal or personal, no one. of 
the said sliarjirs has authority, without the permission of th^e 
co-sharers, to call any part of the said property his share, and to 
give it away. 

Authorities: 1. Vyasa in the Mitakshura. ** In immoveable 
property, whether divided or undivided, ' all the sharers share 
alike among iheui : one person cannot sell, mortgage, or give it 
away.” 

2. Nt/rrda, in the Duttuca Mimanta. Property in deposit; an 
only son; a wife; property held in common between many sons, 
cannot under any circumstances V>e alienated.” 

Answer to the 3d question; Birt Mahabrahminee cannot be 
transferred except to a Mahahrahmin^ for it belongs to a AfaAa- 
hrahmin alone to eat of the food and presents otfered at exequial 
ceremonies perforrneil on the eleventh day after the death of 
the ancestor, and the presents bestowed on them on that occasion. 
*Birt Mahabrahminee can only be transferred to a Mahabrahmin^ 
and to no other. 

Authorities: 1. Vrihaspati in the Mitakshura, ‘‘In the exe^- 
qnial ceremonies of a person deceased, let them worship the 
Mahabrahmin with sandal wood and necklaces of flowers; and 
give him clothes, ornaments, carpets, &c. on the part of the 
deceased.” 

2. Nareda. 1 he same as the 2d authority for the 2d answer. 
Answer to the 4lh qqestion; if Birt Mahabrahminee be held 
in joint tenancy by several sharers, unless it be divided, no 
one of the sharers is at liberty to alienate that portion thereof 
which forms bis share, without permission of the other sharers ; 
and if several sharers ]iave possession ^of Birt Mahabrahminee. and 
the parehs or divisions into days, are fixed, the interest of the 
sharers of each parch ^s distinct and separate, as far as relates 
to the sharers iu the remaining parehs; but as far as relates 
to the iiiterests of the sBarers in each individual pareA, that 
individual parch h held to be joint and undivided. 

Authority : Mitakshura, “ Vibhaga^ or partition, is the act of 
ascertaining sevenal individual rights.” 

After periling this vynvustha, and the whole of the proceedings, 
the Second Judge recorded his opinion on the 11th of August 
1824, that the decision of the Provincial Court of Patna should 
be reversed, and that of the Zillah Court of Behar confirmed. 

The decree of fhe Second Judge was to the following effect.: 
After perusing all the proceedings in this case, it appears to me 
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Xxi \m clearly established, that Pullut PaAde, Cheytun Pajfide 
father of Kashee Pande), and Songum Panda, were in joint and 
equal possession of the JUahahrahmime Birt; that Puljlqt Panda 
being childless adopted Sunhve Pande (the deceased appelUnt, KMb^ 
who was one of the two sons of Byja Tewaree) and put lum into PaadefAd 
possession of his (Pullut Panders) share of (he itW; that after- othsri. * 
wards, Kashee Pande and his brother Sunguiyi Pande forcibly 
dispossessed the appellant of such share, which led to his insti- 
tuting a complaint for the recovery of his right, which was 
supported by the evidence of Sheodial Pande, Kushoo Misser, 

Kokhul Tewaree and Sirdha Tewaree, whose depositions are con* 
tained in the papers marked Nos. 34, 35, 36* and 37, tiled in the 
Zillah Court of Debar ; from the exhibit filed as No. 64, which was 
a letter written by Fill hit Pande to the address of Ram $unhye 
Pande, dated the 21st of Zeecauda 1195 F. S«it appears that ne 
had formally adopted the said Ram Suiihye Pande, son of Byja 
Tewaree, and had made a gift to him of the birt and of ail his 
other possessions. The rigiit of the appellants is also established 
on the fbllowiiig grounds : the decision of tlie case in which the 
wife of Pullut Pande was plaintiff, against Deokee Tewaree, dated 
the 2nd of Oct'>ber J777, the purwanna addressed to Sur>ijoodeen 
Moohummiid Khan, dated the 4th of October of the same year; 
the purwanna dated tlie 2rid of October of the same year, addressed 
to Mirza Sliumsoodten, which was issued in conformity to the 
decree (No. 65); the dismission of the suit brought by Kasbee 
Pande against Pullut Pande, dated the 2Ut of May 1790; the 
nonsuit in the Zillah Court of Bebar, dated the I3th of February* 

1814, wliiidi proceeded on the ground tliat from the evidence and 
exhibits adduced by the parties, no doubt existed as to the right of 
Pullut Pande, the paternal uncle of the defendants, or the validity 
of the deed of gift executed by him ; the plaint died by Kashee 
Pande against Pullut Pande (No. 73); the deposition of Ahmud 
Ali Kazee of Gva (No. 71), dated the 23rd of August 1809, which 
went to uphold tlie deed Of gift, and was to the effect that the 
birt profits of Gya had always been shared by Pullut Pande and 
Cheytiin Pande, the father of Kashee Paifde, who were brotliers, 
that the division of those profits took place in the presence of him 
(the deponent), and that they remained in possession of their res- 
pective shares until Kashee Pande ousted Pullut Pande; and the 
deposition of Hama Sahoo, bearirg date th^ 13th of November 
1809. which proved the fact that Pullut Pande, Kaslieenath Pande 
and Ram Sunhve Pande, united in performRig the exequial rites of 
Gungaram. The depositions of the witnesses now adduced on the 
part of the defendants (marked Nos. 39, 40,41 and 42, of the Zillah 
papers) are wholly at variance with their depositions in a former 
case (marked Nos. 81, 88, 89, and 92.) They appear to have now 
come forward with two new falsehoods, which were not even hinted 
at in their former depositions. The first is, that the deceased 
Pullut Pande adopted Sungum Pande ; and the second is, that one 
Horil Singh adopted the deceased Ram Sunbye Pande. These 
allegations are totally unworthy of credit, the defendants have. not 
been able to adduce a tittle of proof that Pullut Pande was not jn 
possession of a share, or that he did not ^opt Ram Sunbye Pande* 
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ists. Tt is evident that Ram Sanhve Pande was in possession of tlu 
■ house at Boonead Gunge, left by Pullut Pande, until the date^ of 

Nitndimm the institution of this Koit, and be would have been in possession 

defendants wrongfully ousted htin. 
Pand!? ud executed, still the property of 

otbsie. Pullut Pande wbuid have devolved, in the ordinary course of in- 
heritance, on his lawfully adopted son Ram Sunnye Pande, the 
deceased appellant. The relationship of that individual to the 
defendants is indeed amply proved by their admission in the Court 
of Appeal, that they were ready to provide for him in the event of 
his yielding cd)e(:iience to their willies ; had he been a stranger 
what necessity existfcd for their coming forward with an offer of 
any provision'in his favour? The former vyuvustha of the pundits 
of this Court is entitled to no weight, owing to the strong suspi- 
cion which existe of the corruption of Sobha Shastree. The 
respondents themselves say, in answer to the petition for a 
special appeal, that the pundits are notin the habits of writing^ a 
vyuvustha without receiving something ; and that they would 
write any thing to serve the purpose of the petitioner, though 
contrary to law. It is probable that the briber, Kashee, 
has brought forward this assertion by wa/ of experiment with 
reference to the state of the case, and in conspiracy with the 
corrupt Subha. Although the vyuvustha in question bore the 
signature of both pundits, yet it is a notorious fact that the ex- 
position of the law connected with the Western Provinces rested 
solely with Sohha Shastree, and that Ramtunnoo, the other pundit, 
•* merely affixed his signature by way of form. From all the 
evidence adduced in this case, and, indeed, from the admissions of 
the parties themselves, it has been clearly shewn that the alie- 
nation by gift and sale of this kind of Inrt is frequent and usual. 
FVoin the answer delivered by the new pundit Bydiaiiath Misser, it 
appears, that there is no objection to make an alienation of the 
birt in favour of a Mahahrahmin. It is only forbidden to transfer 
it to one wlio is incapable of performing the duties ; consequently 
there existed no objectinn to an alienation of it by Pullut Pande in 
favour of his adopted son, who was also a Mahahrahmin^ to whom, 
indeed, it would have appertained by the law of inheritance, after 
the <leath of Pullut Pande, had he not acquired it by gift during 
the lifetime of that individual. How this can he deemed objection- 
able or illegal it is not easy to conjjecture. The assertion of the 
respondents, that Ham Sunhye Pande was the only son of Byja 
lewaree has been safisfactorily refuted in my proceeding dated 
the 26tb of Fehruarv of the present year. It has been proved by 
the evidence of witnesses, that Byja Tewaree had another son, 
named Lai C’hand ; nor ts it at all consi.stent with probability, bearing 
in mind the tenets of the Hindoo religion, that the said Byja would 
have given away his only son to another. Different opinions have 
been delivered as to the validity of an adoption of an only son. 
The law probably is, that though the act involves a moral offence, 
punishable in another world, yet that it cannot be set aside in 
this. I am for^ these reasons of opinion, that the attempt on 
the part of Kasheenath and Sungum Pande to usurp the 
whole property of their* father and uucle, to the exclusion of 
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their unc]e*8 adopted son, is altogether futile^ and furnishes 
evidence of their wickedness and li^usticfe. I am further of opinion, 
that the decree of the Patna Court of Appeal, dated the 9th of Nua dys 
April 1820, should be reversed; and the decision of the 2&illah 
Court dated the 12th of November 1816, aflfirmed ; that the costs p^HiesadL 
of ail three Courts should be made payable by the respondents ; otlisau 
that the appellants should be put into possession of the disputed 
; that the respondents should pay to them the ^mesne profile 
accrued from the period of their being put into possession under . 
the order of the Provincial Court ; that the third party, Mussum* 
maut Nolka, be desired to institute a regular suit with a view to 
the Ci^tablishment of any clainfSslie may have against the property, 
and that one quarter of the established fees be paid to the vakeelt, 
on account of the review of judgment/* But the Officiating 
Chief Judge (.1. H. Hariugton) and the Fifth Judge (W. B. 

Martin) thought that as the review of the judgment of the Chief 
and Fourth Judges had been admitted merely for the purpose of 
ascertaining the validity, or otherwise, of the vywvuitha delivered 
by Sobha Siiastree, and as the said vyuvustha^ on being compared 
with that delivered by the present pundit, Bydiauath Misser, 
appeared to be correct, the case ought not to be again tried, or 
otherwise meddled with. The Fifth Judge added that, though 
from the pundit's answer to tlie fourth qtiestioii, it appeared that if 
several sharers have possession of Dirt Mahabrahminee^ wlixH the 
parehs or divisions into days are fixed, the interest of the sharers 
of each pareh, is distinct and separate ; yet that such did not 
appear to be the case with respect to the property in dispute : ^ 
that in ihe opinion of the Chief and Fourth Judges, who had for- 
merly disposed of this case, the adoption by Pullut Pande of the 
father of the appellants had been disproved ; and that admitting 
it to have been proved, it had been ruled to be illegal, from the 
circumstance of his having been the only son of Byja Tewaree^ 

They therefore passed a final judgment on the 1 0th of February 
1825, confirniing the decision passed by the Chief and Fourth. 

Judges on the 3Uth of June 1823. The costs were charged to the 
appellants, and it was ordered that the vakmels should receive one- 
fourth of the full fee for their trouble in carrying on the review. 

The order usual in the case of pauper suitors was passed with 
regard to the costs. 
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lass. SHEIKH DAHOO, Pauper, Appellant, 

versfis 

juJytnd. THE COLLECTOR OF PURNEA, Foa the Court of 

Wards, Respondent. 

Afters appellant instituted two actions in the Provincial Court of 

fnteennmtk MooFshedabad in /ormd pauperis, on ti»e 29th of January 1819. 
had been The tirst, (No. of 1819), against Mirza Ahmed Aii Khan, manager 

SledihB the estitc of the zemindars of Purnea and others, to recover 
plSlSedthat sum of 14^108 rupees, 10 anas, IJ pie ; being the amount of 
the execu> certain items of wtiiebjie claimed a reduction from his moostaja>ee 
tion ther«*> puttah of pergnniia Siiitanpoor, one of the mehals of Hawelee 
p*d the second, (No. 3, of 1 8 19), against the said manager, 

though **^1^ ref*over the sum of 21,531 rupees, as a balance of revenue 
repeatmily diie to him from tlie said farm, after paying the rent due to the 
d««ir(Tj to estate. 

pruYi- his Pig pleaded, that he obtained a farm of the said pergnnna from 
faded *tl” do Sri Narain Rai, the zemindar, for the years 1224 to 1227 
• 0 . The Moolkee, botii inclusive, at an annual jumma of 59,388 rupees, 15 
Provincial anas. IJ pie: that disputes arising between (hw members of the 
vniTfled^the zemindiirs, Mirza Ahmed All Khan was appointed 

•uiTand manager of the whole estate: and dispossessed him from the 
the Sudder farm, thereby depriving btiii of a balance of 21.531 rupees, which 
Dewanijy was due to him from the under farmers and tenants, as the 
^ntiniii'd the moo collections, for the year 1224 Moolkee, 

tbedeci- ^ifter dedufting the sums payable to the estate under lus poUah. 
sioii, lie also stated, that he had a just chum to a deduction, from the 
sum actually paid by him of 14,108 rupees, 10 anas, IJ pie, on 
account of certain charges, some of which bad been allowed 
to foimer farmers, au<l others which tlie zemindar had agreed to 
deduct when he granted the farm. He therefore sued to recover 
from the estate of the said zemindars, in both suits, the sum of 
35,639 rupees, 10 anas, and 1} pie. 

Mirza Ahmed Aii resisted the claim, stating that a large sum 
was still due by the plriiitiiF to the estate, and that he having 
instituted a summary suit against him for balance of revenue 
olitained a decree in the Zillah Court. 

Before the two suits came to a final hearing, the Zillah Judge 
certified to the Cour* extracts from Jiis proceeding, transmitting 
at the same time a kistbundee, or bimd for the amount decreed 
against the plaintiff in, the summary suit, whereby he acknow- 
ledged the validity of the claim made against him by the estate 
of the zffmindars, and agreed to pay the sum decreed against him 
by the summary decree by instalments: and uhazeenama, or deed 
retracting his claim in suit No. 3, of 1819; and stated that the 
plaintiff had apf^ehred before him in person, and acknowledged the 
execution of the said documents. 

The plaintiff subsequently appeared before the Provincial Court, 
and denied the execution of the said deeds, stating tiiat he being 
confined in the civil jail in execution of the summary decree, had 
been compelled to execute them against his will, and was directed 
by the Court to file proof in support of bis assertion. As he 
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failed to do so, in spite of repeated orders, the opposite party 

declaring that ha had executed them of his own free will, the — 

Provincial Court dismissed both suits with costs on the 16th of Sheikh 
July and 22nd of December 1821, the usual order being passed 
with regard to costs in cases of pauper plaintiffs. lector of* 

The plaintinr appealed from both the said decisions, on the plea Pume^ 
that his objections against the kistbundee and Aazaama had not 
been inquired into : and the manager having been reipoved, the suit 
was defended by the Collector of Purnea on the part of the Court 
of Wards: but the Court of Sadder Dewanny Adawlut (present 
C. Smith) being of opinion that as the plain tilf ha^ neglected to 
produce proof of his assertidli before the Provincial Court, not- 
withstanding the frequent injunctions of the said Court, he could 
not now claim to have his pleas investigated, confirmed the deci- 
sions of the Provincial Court of Moorshedabad and dismissed the 
appeal with costs, to be levied from his property in the event of 
any being found. 


HURl KISHEN SING and others, Appellants, 18S5. 

versus 

MUNSUB ALI, GOPEE KAUNT, RAM HURRUCK SING, Julydth. 

and others, Respondents. . 

HURl KISHEN SING and others (the plaintiffs in this case, A public 
which was instituted on the 26th of December 1819, in the Zillah ““h* of an 
Court of Goruckpoor, and made over for decision to the Register 
stationed at Azimghur) were the zemindars of Talook Lohati, and iHegai^ no 
entered into engagements for their zemindaree at the settlement engagre- 
made for the years 1216 to 1219 F. S.: considering the l*av- 

assessed on their estates too heavy, they declined entering into 
engagements at the ensuing quinquennial settlement for 1220 tOintobytho 
1224 B. S., notwithstanding which they were confined, and their zemindar 
estate was sold on the 14th of June 1813, in satisfa^^tion of the 0»e re- 
rent due for the year 1220 F, S., and purchased by M unsub Ali. 

And on his failing to make good the purchase^money it was again gatitifactaoa 
sold on the 9th of February 18*1 4. to Gopee Kaunt, Ram Hurruck for the ar- 
Sing and others, which second sale was confirmed by Government. of 
They instituted this suit against Government and the auction 
purchasers, in the first and second instances, to set aside the sale ; 
pleading that as they had not entered into engagements for the 
rent of 1220 F. S., the sale of the estate for the arrears of that 
year was irregular and contrary to the regulations. • 

The Collector of Goruckpoor defended the suit on the part of 
Governnnent, and contended in his answer, that, notwithstanding 
the zemindars had signed no kubooleyut for 1220 F. S, yet as 
they, with the knowledge that the Board of Commissioners had 
issued a proclamation that the revenue of those lands for which 
no new settlement was made for 1220 F. S. would be levied 
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1B25* accoHing;to ihe jumma of 1219 F. S., did not resign the manage* 

— iiient of llie estate, but continued to collect the rents of 1220 F. S., 

llimKi»hen and had paid only 1 1 rupees for that year into the treasury 
Snn^snnd (purchasing, with the sum collected, the village of Chokee Deo 
they were answerable for the whole revenue of the year, 
■AH and that ilie sale was just and regular. 

MiiitKiib Ali, the first purchaser, did not appear to defend the 
suit. Kain Hurruck Sing and others, the persons who purchased 
- the estate at the second sale, pleaded that their purchase was 
regular, and left the defence of the suit to the Collector. 

The Ofliciating Register stationed at Azimgbur (I. V. Biscoe), 
was of opinion thut^when the zemtndars declined entering into 
engagementsd'or the rent of 1220 F. S., as they were jfiulho- 
ri/ed to dn hy the fourth condition of clause 2, section 53, 
regulaiv n 27, 1803, it was incumbent on the Collector, under the 
9th clause of tlie‘ said section, to have entered into the proper 
arrangements for tHe rent of the estate, independent of them, and 
that tlie sale was ilieual under the provisions of the 1st and 9th 
clauses <jf regulation 25, 1803, no settlement for the said lands 
having been formally concluded. He therefore passed a judgment 
in favour of the /emindars on the 28th of January 1819, setting 
aside the sale, and ordering that they sliould'be again put in pos- 
session of the village; referring the auction purchasers to Govern- 
nuiiii for the r^turu of the purchase money. The costs of suit were 
charged to Oovernment. 

Hinsm k Sing and the other purchasers at the second sale, 
ap)>(Mied from this decision to the Provincial Court of Benares. 

I ho appeal was first taken up by the Officiating Judge (W. 
Cowell). He was of opinion, that as the zemindars were aware of a 
pnx'lamation issued in conformity with a letter of the Board of 
Coininisflnmers, dated 5th of January 1813, which directed that 
till a new settlement should be made, the rents of 1220 F. S. 
sltonid i)e paid according to the jumma of 1219 F. S., tl»ey should 
have resigned the village to the C.'ollector, and have refrained from 
inierlenng with the rolleclions of 1220 F. S., wheieas it appeared 
tlnU they collected the whole of the rents of the estate, till 1221 
F. S. wlien a suzaivul was deputed to collect the rents after the 
first sale, at the rej^eated instances the tehsildar^ who reported 
ihai they would not refrain from interfering in the collection, 
although they had no po//(i A and hud signed no kuhoohyut. As 
therefore lliey collected the whol>3 of the rents for the year 1220 
F. S., fi^r the balance of which year the estate was sold, and had 
paid to (iovernmenl but II rupees for that year, he considered 
the sale valid and legal, and recorded it as his opinion, on the 
Xlrd of Aprill 82 1 . that the decision of the Officiating Register 
of Aziinghur should b*e reversed, and the sale upheld. 

The Senior, Judge (A Brooke) recorded his opinion on the 
19th of July 1821,10 favour of the decision of the Officiating 
Register, whicli he would have confirmed ; for he held it highly 
unjust to sell an estate fur the revenue of which no kubooleyut had 
been signed. 

The Pourih Judge (R. H. Rattray), concurring with the Officiat- 
ing Judge, passed a judgment on the 21st of July 1821, reversing 
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the decision of the Officiating Register of Azimghur, and upholding I8f5. 

the sale. The costs were charged to the respondents. 

The zemindar applied to the Court of Sudder Dewanny Adawlut HuriKishen 
for the admission of a special appeal. The Court after perusing 
the decision of the Zillah Register, the opinion of the Senior 
Judge of the Provincial* Court of Benares, and a roobukaree of Ali and 
the Collector of Goruckpore, in which he acknowledged the othsirs,. 
receipt of a letter from the Board of Commissioners approving of 
the decision of the Zillah Register, and ordering 4tim to carry it 
into execution, admitted a special appeal. As neither the Collector* 
nor M unsub Ali, the first auction purchaser, nor Gopee Kaunt, one 
of the second auction purcl\|isers, appeared to defend the appeal, 
notices were issued, calling on them to db so, if they had any 
thing to urge. The superintendant of law-suits filed a durkhast^ 
stating that Government had no further concern in the case, the 
name of Government was therefore struck out of the number of 
respondents ; the other persons did not appear. 

The Second Judge (C. Smith), after perusing the proceedings, 
recorded it as his opinion on the 7th of iViarch 1825, that no order 
of the Board of Commissioners could supersede the existing 
regulations of Government, wherein it is laid down, that no land 
can be brought to «ale for arrears of public revenue unless a 
kuhooleyut has been signed by the zemindar. He was therefore of 
opinion that the sale was illegal and should be set aside. 

The Officiating Judge (C. T. Sealy) concurred tvith tlie Second 
Judge in thinking the sale invalid^ and accordingly passed a final 
judgment on the 5th of July 1825, reversing the decision of the 
Provincial Court of Benares, and confirmiug that passed by the* 

Officiating Register of Azimghur. 

The. costs of the second appeal were charged to the respondents* 
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JYE NARAIN MOKERJEE, Appellant, 

versus 

BUL RAM KAl, Respondetti. 

TFfE appellant sued the respondent in the Zillah Court of 
Agra (on the ‘i3rd of August 1816), to obtain from him the sum 
of 1 ,560 rupees, 5 anas, 9 pie, being the principal and interest of a 
share of profits arising from a partnership in trade. 

He stated in his plaint, that he bad traded in partnership with 
the defendant, and from the beginning of 1812 to the end of 
1813, tie was, tiy agreement, entitlec^ to one-third of the profits, 
which share amounted to 820 rupees, 14 anas, 6 pie : after which 
they carried on business, he having a fourth share in the business : 
tliat in 1814 they purchased goods in Calcutta to the value af 
1,827 rupees, 13 anas, which were sold at Agra for 3,217 rupees, 
10 anas, giving a profit of 1,389 rupees, 13 anas, and that he had 
deposited with the defendant 1055 empty bottles: and as the de- 
fendant withheld from him his share of the profits of the trade, 
lie instituted this suit to recover from him the sum due to him as 


be^ow : 

The balance of 820 rupees, 14 anas, 6 pie* after 
<iedurting tlierefrom 466 rupees, 15 anas, 3 pie, 
being one-foiirth of the prime cost of the goods r. a. p. 

prir^^hased in* 1814 363 15 3 

One (burtli of the prime cost of the goods 456 15 3 

One-fourth of the profits on the said adventure. •• • 347 7 3 

Value of 1055 empty bottles 172 5 6 


1,340 11 3 

Interest thereon to the end of July 1816.. 219 10 6 


1,560 5 9 


The defendant denied that he had ever traded in partnership 
with the plaintifi', and challenged him to produce any deeds en- 
tered into V^etween thc^n, on the formation of such partnership. 
He slated that he had empb yed the plaintiff as his agent in some 
money transactfons, in which he had defrauded him, and that he 
had instituted tliis action in anticipation of a suit which he, the 
defendant, had inttAided to bring against him to compel him to 
refund the monev which he had in his hands. 

After taking the evidence of the witnesses named by the parties, 
the Judge was of opinioa that the defendant had failed to esta- 
blish the pleas urged by him against the claim of the plaintiff; 
and that the plaintifi' had clearly established the existence of a 
partnership between himself and the defendant (the validity of 
which he did not consider at all affected by its having been 
conducted by mere verbal agreement, without written deeds, part- 
nerships on verbal agreement being matters of frequent occurrence), 
and that the sum of 820 rupees, 14 anas, in money, together with 
1055 empty bottles, the property of the plaintiff, had remained in 
the hands of the defendaut; that the dispute between the parties 
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was referred to a punchayut ; from the proceedings of which» it was 
proved that goods had been purchased in^ Calcutta on account of 
the joint concern, for the purchase of which the sum of 456 rupees, 
15 anas, was paid out of the 820 rupees, 14 anas, as the plaintiff *s 
fourth share in the adventure; and that the balance, 363 rupees, 
15 anas, was deposited by the defendant, on account of the plain- 
tiff, with some shroff in Calcutta; that the defendant appeared to 
be indebted to the plaintiff as follow ; 

On account of the first transaction: 

Amount placed in deposit by the de- r. .a. p. r. a. p. 
fendant with the Calcutta shroff 

on account of the plain tifl^ 363 15 8 

Price^ of 1055 bottles, estimated at * , 

12*rupees per hundred ••..••••• 126 9 6 

490 8 6 

• 

On account of the second transaction : 

Advanced on account of the plain- 
tiff's fourth share of adventure •• 456 15 6 

One-fourth of the profits. 347 7 0 

804 6 4 


Total of principal 1,294 15 0 

Interest from different dates to the institution of 
the suit \ 219 10 0 


Total 1,514 9 0 


He therefore passed a judgment on the 22nd of June 1819, 
decreeing that the defendant should pay to the plaintiff the sum 
of 1,514 rupees, 9 anas. The plaintiff also claimed the sum of 
440 rupees, 4 anas, as interest on the said sum, from the date of 
the institution of the suit to the date of the decree. The Judge 
did not however deem htiii entitled to interest, but declared that 
if he persisted in the demand, he was at liberty to try his right 
thereto by a regular civil action. • 

The case having been appealed to the Provincial Court of 
Bareilly, the Third Judge of that Court (C. Elliot^ observed, that 
the respondent had filed no deed of partnership entered into be- 
tween himself and the appellant, and that ndne of the witnesses 
had deposed that the parties in their presence ever entered into 
any verbal agreement to trade in partnership, and that the res- 
pondent had produced no evidence to ppove that he ever ac^vanced 
a rupee for the‘*furtherance of a joint trade : that so much appeared 
from the evidence, that a dispute did exist between the parties 
regarding some unsettled account, and that som^ of the respon- 
dent’s witnesses called themselves arbitrators, though no arbitration 
bond, or award of the arbitrators was forthcoming. For these 
reasons he recorded it as his opinion, that the decision of the 
Zillab Judge should be reversed, and the claim of the respondent, 
the original plaintiff, dismissed. 

The Senior Judge (F. Hawkins) was of opinion, that it wm 
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tuts* pro?ed that a partnership had been entered into by the parties by 

— verbal agreement, in which partnership the respondent was to 

jye Ntrain receive oue-fourth of the profits ; that a dispute arising between the 
parties, it was referred to arbitrators; and that Punchanuii, oiios 
|jj?'***^*“ Funchanuraio. deceased, one of the arbitrators, having inspected 
the accounts in the presence of the parties and his colleagues, it 
was found that the appellant had in his hands the sum of 820 
rupees, 14 anas, 6 pie, and 1055 buttles belonging to tlie 
respondent. "He therefore recorded it as his opinion, that the 
’ decision of the Zillah Judge of Agra should be amended, and that 
the appellant should pay to the respondent the sum of 820 rupees, 
14 anas, 6 pief the balance of cash^ and 131 rupees, 14 anas, the 
price of 1055 bottles at 2 anas a bottle, making the sum of 952 
rupees, 12 anas, 6 pie, principal, with the sum of 471 rupees, 10 
anas interest thereon, at 9 per cent per annum from the com- 
meiiremeiitof 1816 to the date of his rjobukaree (3rd of July 1820,) 
being a period of 5^ years, mak.iig a sum total of 1,424 rupees, 
i> anas, 6 pic. 

The Fourth Judge fJ. C. Oldham) concurred in the opinion 
expressed by the t'hird Judge, and accordingly, on the 15th of 
July 1820, reversed .the decision of the Judge of Zillah Agra, and 
dismissed the claim of the original plaintilf with costs. 

I'he original plaintiff on this moved the Court of Sudder 
Dewanny Adawlut for the admission of a special appeal, and the 
('ourt (present t’. Smith, Second Judge, and 8. T. Goad, Third 
Judge), being of opinion that a special appeal was admissible on 
the grounds of the claim of the petition having been dismissed 
• by two Judges of the Provincial Court, in opposition to tlie opi- 
nions of the Zillah Judge and the Senior Judge of the Provincial 
Court, admitted the appeal. 

'I'lie case came on in the first instance before the Second Judge 


(C. Smith). It appearing from enijuiries that the article in which 
the parties traded was brandy, the following question was put to 
the flindoo law officers of the Court, with a view of ascertaining 
the Hindoo law, as applicable to the case: if two Bramins engage 
in a partnership in trading in wine, is this species of trade correct or 
not, according to the sftasters current in Bengal and Hindoosthan I 
And if it he improper, can one partner sue the other for a share 
of the profit* The pundits gave the following answer: “Ac- 
cording to the shasters, it is not proper for Btuinins to trade in 
wine. If, howeverf two Bramins have acquired wealth by matters 
prohibited by the nhaster^ the share of each in the said wealth is 
equal.'* « 


On consideration of tbe whole of the proceedings, the Second 
Judge Observed, that the second partnership for the purchase and 
sale of English go<.ds did not appear to be proved; but that it 
was satisfactorily estabhslied by tlie evidence of tbe witnesses, 
that tbe sum of 820 ru|)ees, 14 anas, 6 pie, was due by the res- 
pondent to the appellant, on account of the first partnership, in 
which the parties purchased and sold wine, and that the appellant 
bad deposited with the respondent 1,0.55 bottles, the value of 
which it was incumhent on the respondent to pay, and that the 
opinion of the Senior Judge of the Provincial Court was correct, 
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fts far as related to the princiji&l : but that it was improper to tStS. 
award interest on such a transaction : that though the pundits ' ' 
had derlared the traffic of wine by Bratnins contrary to the sAaster, 
they had declared the Bramins entitled, after closing their ae- ^ 
counts, to share alike in any profits which might arise from such lUi. 
traffic : and that the punishment of Bramins for dealing in wine 
was nut a matter for tlie consideration of a Civil Court. Leaving 
that point therefore undecided, he recorded it as his opinion, that 
the respondent slionld pay to the appellant the sum* of 952 rupees, . 

12 anas. 6 pie, as h^s sliare of the profits. 

The Fifth Judge (W. B Martin) concurred in the opinion ex- 
pressed by the 'I'hird and Fi^irth Judges of the Prtivincial Court, 
and recorded it as his opinion that the decTision pi^ssed by them 
should be confirmed. 

The Officiating Judge (C.T. Sealy), being of opinion that it 
was proved tliat a partnership did exist bet\^een the parties by 
verbal agreement, and that the sum of 820 rupees, 14 anas, 6 pie, 
was due i)y the respondent to tlie appellant, as the balance of cash, 
and 131 rupees, 14 anas, as the value of 1055 bottles deposited 
by the latter with the former, passed a final judgment, on the 24th 
of February 1825, annulling the decree of the Provincial Court, 
and amending thaS passed by the Zillah Judge of Agra, and 
ordered that the respondent should piy to the appellant the sum 
of 952 rupees, 12 anas, 6 pie. The costs were charged to the 
respondent. * 


ZORAWUR SING, AJAIB SING, and SOOPHAL SING, (Heirs i8f.5. 

of PuRTiiEfc Put Sing, deceased), Appellants, 

versus July 2Ut. 

ZOR SING, DEYSEE SING, and KMRTA SING, (Heirs of 
Zalim Sing, deceased), Respondents. 

THIS suit was instituted in formd patiperishy Zalim Sing, in the Claim for 
Ziliah Court of Allahabad, on the 6ih of July 1808, to recover pos- 
session of mouza lihutei, perguunah A reel, the annual produce 
of which was estimated at 900 rupees, Irom Perthee Put Sing, tho rut« of 
He stated that the village was the hereditary estate of his family, limitatioa; 
and that the defendant took forcible possession thereof in ]‘200 
F. S., that during the time the country was under the ^Govern- 
ment of the Nuwab Vuzeer he did not bring forward his claitn, as 
he had no hope of redress : but he instituied the present action, sion under 
hoping for redress from tlie justice of the British Courts. * of 

Perthee Put Sing claimed the village under a deed of sale duly 
executed on 27 tb of Rumzan 1200, Hijree^ by Bukt Sing, the twenty^ 
zemindar, who sold the estate to him in consideration of the sum years, 
of 544 rupees, and pleaded that as he had undisturbed possession 
under the deed of sale for 23 years, the plaintiff's claim was barred 
by the rule of limitation. 
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I8f5* The plaintiff in his reply, stated that Bukt Stng was bis younger 

■ brother, and had no right to seii the estate : and that the det'endahi 

Zorsfntr had moreover extorted the deed of sale pleaded by him front 

Sing sad ,0 that it was not valid. 1’he defendant, in his rejoinder, 

?or^og' stated that Bukt Sing was the elder brother of the plaintiff ; that 

and he was the responsible zemindar: and that according to the 

* ciiftom of the country under the Government of the Nuwab 

Vuzeer, he was the person who had the power of selling ormort- 
« gaging the estate. 

Before the suit came to a final hearing, the plaintiff dying, was 
succeeded by his heirs, the present respondents. 

After having *peruse^ the whole of elie documents, and examined 
the witnesses of the parties, the Judge (J. D. Erskinc) was of 
opinion that the plaintilf had been unable to prove that any 
violence had been used to compel Bukt Sing to execute the deed 
of sale : and the witnesses of the defendant had clearly proved 
tliat fiukt Sing, the brother of Zalim Sing, the original plaintiff, 
sold the village of hts own free will to Pertliee Put Sing, in order 
to raise money to pay the rent due to the existing Government: 
that they (deponents) attested the deed of sale at his express 
desire, and that Perthee Put Sing had undisturbed possession of 
tbe village from the day of sale. He accordingly dismissed the 
claim with costs on the 28tli of February 1810. 

'flic plaintiffs,, appealed to the Provincial Court of Benares, and 
the appeal was defended by the present appellants, the heirs of 
Pertliee Put Sing, who had d^emised. 

'Ihe Provim ial Court, after perusing the whole of the pro- 
' reed i rigs of the Zillah Court, examined another witne.ss named 
Ram Ghularn. They were of opinion, that it was proved by the 
evidence, that Perthee Put confined Bukt Sing in his own house 
for some days, and afterwards carried him to the tehsildar*s 
vuickery, and compelled him to execute the deed of sale, and tliat 
although the witnesses of the respondents deposed that Bukt Sing 
executed the deed of his own free will, that tliey attested it, and 
Kazee Oiilad Ali (one of tl«e said witnesses), affixed his seal 
thereto by the desire of Bukt Sing, there w’as in their evidence an 
evident leaning towards the respondents : They observed that 
Ram Obolam, the cannovgo of the pergunnah, deposed that no 
balance of rent* was due by Bukt Sing to tiie existing Govern- 
inent at the time of tbe alleged sale ; that the signature of Bukt 
Sing and some of tlie attesting witnesses appeared to be written 
with fresher ink than the writing in the body of the deed; so that 
the deed itself was open to suspicion, and that as Bukt Sing had 
other brothers then living, 4)e had no right to sell the estate with- 
out their consent. Tliey considered the notorious fact of the 
inffuence which PertheeYnt Sing had with the tehsi/dar durino* 
the time of the Nuwab V'lizcer, a sufficient reason for the original 
plaintiff not having brought his action in any court of ju.*itice 
within twelve years after the dispossession. For these reasons they 
reversed the decision of the Zillah Judge and passed a decree on 
the 3 1 si of March 1 82 1 , awarding to the appellant possession of 
the village, and charged the colts of both Courts to the respon- 
dents. 
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The respondents having moved the Court of Sudder Dewanny i8t5. 

Adawluifor the admission of a special appeal* the Court, on consi* — - 

deration of the undisturbed possession of Perthee Put Sing for Zomwiir 
23 years, and the presumption that no violence was used, and not 
being satisfied with the explanation of the delay in instituting tiie 
suit, admitted a special appeal. and others* 

The Court (present C. Smith and C. T. Sealy). on perusal of the 
whole of the proceedings, were of opinion that it ^was clearly 
proved by the evidence of Kazee Oulad Ali, Kazee* ot the per- 
gunnah Areel, and other most respectable witnesses, that bukt 
Sing executed the deed of sale on the 17th of Ramzan 1200* 

Hijree^ in the cutcherry of the^c/isi/dur, as w^s then the cust >m, 
for a balance of rent due to the ruler of the country, •in favour of 
Perthee Put Sing, who appeared to have been his security to the 
Government. With regard to the evidence of Ram Ghoiam, the 
witness examined by the Provincial Court, they*did not consider 
his evidence entitled So any credit, as. by his own statement* 
he was at enmity with Perthee Put Sing, whom he accused of 
having slain his father. As, therefore, Perthee Put Sing had 
undisturbed possession of the village from the time of sale to the 
date of the institution of the suit, a period of upwards of 20 years, 
they were of opinion, that the suit should have been thrown out in 
tlie first instance, under section 18, regulation 11, 1803. and 
accordingly reversed the decision of tlie Provincial Court of 
Benares, on the2l8tof July 1825, and confirmed the decision of 
the Judge ofZilUh Allahabad, and directed that the respondents, 
who, on the execution of the decree of the Provincial Court, had 
obtained possession of the village, should restore it to the appel- 
lants, and account to them for the mesne profits received by tbeoi 
during the period of their possession. 

The whole of the costs were charged to the respondents. 


▼OL. iV, 
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1B85. SYDAM SALEH-OONISSA CHOWDRAYN, Appellant, 

— versus 

Sept. 2ut. BHOBUN MOHUN LAHAHI, and ANUND NATH NEOKEE, 

Respondents. 

€l»i to THE respondents instituted this suit on the 15 th of September 
1 8 19« it) the JVuviiieial Court of Moorsliedabad, to recover from 
tiioi »»n- SvdaniSaieli-ooiMSsaChowdraynthesum 0124,01)1 rupees, principal 

*2 1st of Magk 1223 B. S., and 7,440 rupees, 
thr (..ourt ititere>t thereyii, making a sum total of 31,441 rupees. It was set 
not forth in the plaint, •tout the defendants having occasion for the 

ol 24,0^1 rupees, caused a bond for that sum, payable by the 
of* ill"* ^ month of Magli 1224 B. 8., with interest at the rate of 12 per 

cent per aunum, he drawn out in the name of Bhobun Mohun 
•of tlio l.aliaii (plaintirt ) and of Roopnath Neokee, deceased, and executed 
it in tlie usual manner on tiie date afoi’esaid, affixing her seal 
owln \o thereon in ilie presence of tlie attesting witnesses : that Usud 
thrir want Oozumaii Chowdry, tiie husband of the defendant, received the 
of nuMiev from them on the 28tli of the same month, and endorsed his 

tttbilir). receipt on the back of the bond, which be caused to be duly regis- 
tered; tbi.t the period l»y which she engaged to repay the money had 
elapsed without payment, and that she refused to pay it. They 
theieiore, BKohiiii Mohun on his own liehalf, and Anund Nath 
Neokee, as heir to Roopaath Neokee deceased, instituted this suit 
to coiiipei her to do so. 

The defendant den ed i)c<th the debt and the bond. She stated 
that Sheeh Shiinkur Neokee, the uncle of Anund Nath Neokee, 
and the master of Bhobun IVlobun, was formerly in her employ, 
and had the sole control of her landed estate^ ; and had embez- 
zled pi\<peity to a large umoiint. And that it was not to be 
wondered at. if he had taken advantage of hersituation, and forged 
the bond which was the cause of the present action, in order to 
detraiid her, while lie had her seals in his custody. 

The Senior Judge of the Provincial Court (VV. T. Smith) was 
of ( pinion t'ait the due execution of the bond by the defendant, 
and tiie recei[»t of the uumey by Usud Oo/mnan her husband, 
were clearly proved by the evidence of Radha Nath, Fukeer 
t'hiind and Ram Lochnn the attesting witnesses. He therefore 
passed a indgmei/t in favour of tl\e plain tifi's on the 16th of April 
1821, directing the defendant to pay the plaintiH's the sum claimed 
with interest up to the date of his decree. The costs were charged 
to the defendant. 

5^ie appealed to the Couit of Sudder Dewanny Adawhit. The 
Second Judge (v.. , Smith) was of opinion that the claim of the 
respondents^ was not sat sfactonly proved. He did not consider 
the registry of the bond regular. He observed that Ram Kishen 
Miijinoodar, the lirsl witness of the respondents, did not depose to 
the actual payment of the money to Usud Oozunian and that, of the 
attesting w itnesses, Ham Lochiin stated that he had gone to beg 
a rupee from the plamtitf, and Radha Nath, that he waited on 
litM- to get service : their evidence he considered unworthy of 
credit, as it was customary for respectable zemindars to call on 
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respectable persons to attest their deeds, and not on beggars; and i8e5. 

that Pakeer Chand deposed that he did not see the bond sign i d 

and sealed, having heard of it from the two former witnesses. He Sydani 
also observed, that Neelkauiit, the writer of the bond, de^xt^ed that 
when he wrote it by the desire of ^heeb Chunder Neokee, the name 
of the appellant was written on the paper, but that her seal was drayu, 
not affixed thereto, and that lie was ignorant of any subsequent v. lihobon 
loan; that his evidence was corroborated by Jharrpo Chowdry ; Mohuu 
and that the plea of the vakeel of the respondents in the Provincial 
Court, that he was not the Jharroo whom they named, was Matli Neo- 
unworthy of credit, as it was evident that they put this plea on kee. 
finding that he would not givS the evidence they desired. Under 
these considerations, he recorded it as his opinion, on the 16tli of 
April 1825, that the decision of the Provincial Court of Moorshe- 
dabad should be reversed, and the claim of the respondents 
dismissed with costs in both Courts. 

The Officiating .Judge (C. T. Sealy) concurring in this opinion, 
passed a final judgment to this effect on the 21st of September 
1825. 


SURROOP SING, Pauper, Appellant, 

vermB — 

DHOWKULSING, OODWUNT SING, niR.)PAUL SING, gnd Sept* 
GUNDURP SING, Respondents. 

THIS suit was instituted in formd pauperis^ in the Provincial Clnim for 
Court of Benares, on tlie 1 1th of July 1818, by Surroop Sing, to » “bare of 
recover possession of an 8 ana share of the zemindaree of talook 
Siirawiin, Mydee Miiksiil. Hiisooia Bhinket, Bursuttce Khas, and adjud^rnd ; 
Poora Kuneja, situate in pergunna Mundeahoo, zillah Juan poor, tin* rule of 
tlie hereditary estate of his family, from the respondents, laying bu»iJation 
his action at 10,174 rupees, 8 anas, being three times the rudder 

thereof. , to thecaao 

The following is a genealogical sketch of the family : oi putter- 

darn deriv- 
ing a shttro 
of profit. 
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The plaintiff stated, that Buktawur Sing, the son of Ajub Sing, 

was the first acquirer of the estate, and that he had possession 

thereof till his death in 1827 Sumhui eera (1178 F. S.): that as he Surroop 
lelt no issue, Muhum Sing, his half brother, took the management 
of the estate, with tlie consent of the widow of the deceased (Ram 
Perkash Sing, the plaintiff's father, the nearest heir to the deceased otkan. 
being yet a minor): that Ram Perkash Sing, on coming of age, 
managed the household concerns, and Muhum Sing the zemin- 
daree : that on the death of the latter, the settlement of the 
village was concluded in 1197 F. S., by the mutual consent of the 
family, in the name ofSheo^Umr Sing, his son, it 4>eing customary 
in the province of Benares for one or moret)f the sharers to stand 
forward as engaging proprietors, the rest of the fafnily participat- 
ing in the profits of the estate according to their respective shares : 
that on his death, in 1 198 F. S., Dhowkul Sing took pr>ssession of 
the estate, and held it without any sunnud till 1290 F. 8. : that in 
1210 F. S., the plaintiff and the defendants obtaining a poltah 
from Government had joint possession till 1212 F. S., when the 
estate was sold by public auction in satisfaction of arrears of 
revenue, and purcliased by Mirza Gholatn Nukshbund Khan, who 
bad possession till ^219 F. S., when the sale being set aside by a 
decree of ciourt, the defendants recovered possession, and paid him 
his share of the prohts till 1224 F. 8., after which they dispossessed 
him of the land in his own cultivation, and refused him his share 
of the protits. He therefore instituted this suit claiming posses- 
sion of one-half of the estate. 

The defendants denied tiie plainiifTs claim, and pleaded tha^ 
the estate was oiiginally acquired by Muhum >!5ing, that thev had 
from the first acf(utsition undisturbed possession thereof, and that 
neither the plaintiff nor his ancestors ever had possession of any 
portion thereof or any interest therein. 

After receiving the documents of the parties, and examining 
their witnesses, the Senior Judge of the Provincial Court of 
Benares (W. A. Brooke) was of opinion that the plaintiff 
had not proved that either his ancestors or himself ever had 
possession of the estate, and that as tlfb defendants had held it 
for so lung a lime, his right of action was barred by the rule of 
limitation. He therefore dismissed the claim* on the 30th of 
December 1820, with costs. 

'Ihe plaintiff appealed from this decision tA the Court of Sudder 
Dewanny Adawlut, and was allowed to plead as a pauper. The 
respondents did not appear to defend th% appeal, although duly 
summoned. • 

The case was first taken up by the Second .fudge (Clourtiiey 
Smith). On perusal of the whole of th€ proceedings, he was of 
opinion that it was proved that the talook of Suri^wiin, &c., situate 
in pergunna Mundeahoo, zillah Jiianpoor, was the aiicestrel estate 
of the family of the parties, and that during the confusion and 
misrule, which existed in the time of Raja Bulwunt Sing, it was 
fur a time lost to the family, until Thakoor Buktawur Sing, the 
son by the first wife of Ajub Sing, regained possession, since 
which time it had remained in the family : that at the settlement 
of 1197 F. S. Sheo Umr Sing, the el4er brother of the respon* 
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I8f5. dents, got a potiah for the estate, as an hereditary talook from thfr 

Resident of Benares, and retained possession until his deaths 

Surroop when hpottah was granted to the respondents; and that there was 
lih**Vk* I descendants of Indnr Sing, full brother of 

Sing'hnd Thakoor Buktawur Sing, ever separated themselves from the family, 
otUen*. ^ or ceased to participate in the profits of the estate. He therefore 
considered the estate to be the rightful inheritance of the descend- 
ants of Ajub iSjng, i)y his two wives. He did not consider the 
-plaintiff entitled to a moiety of the estate : for it appeared by the 
genealogical table, the correctness of \vhi(*h was proved by the 
evidence of thcc witnesses, that 4 anas would go to the descend- 
ants of Uughoonath ^iing, and 4 aims to the descendants of 
Byjimth Sing, the sons of liidnr Sing; and that of the share of 
Riighooiiatli Sing, one-half (or 2 aims of the whole estate) would 
devolve on the desci^ndants of Sewnk Ram, viz. the plaintiff and 
his hrntJicr Koop -Sing, and the other half on the descendant of 
Mijiiwa Sing, viz. Koorhoo Sing. As Hop Sing, the younger 
brother of the plaintifT*. messed with him, the Second Judge was 
of opinion tliat a decree might be passed awarding to him, with the 
plaintiff, on the sole prosecution by the plaintiff', the two anas to 
which they were entitled : hut that this could not be done with 
regard to the shares of the descendant.s of Muiiwa Sing, the other 
son of Rnghoonath, and of Oodwiin Sing son of Byjnalh. as they 
were not parties in the suit. He did not concur in the opinion of 
the Senior Judge of the I^rovincial ('onrt, that tlie cognizance of 
the snit was barred by the rule of limitation. He observed, that 
as Miihnrn Sing, the father of Sheo Uinr Sing and the respondents, 
had posses.siun subsequent to the 1st of July 1775, the plaintifr’’s 
right of action w’as saved by section 35, regulation 2J, 1795; that 
Ram Berkush Sing, the father of the plaintiff, had no occasion to 
bring forward a claim in any Court, as lie received his share of the 
profits, and had no cause to be dissatisfied : but that the plaintiff 
had brought his a< lion within twelve years from the time when the 
defendants refused to allow him to participate in the profits of the 
estate. Under these considerations, he recorded it as his opinion, on 
the 29th of November 1<S24, that tlie appellant was entitled, in 
conjunction with his brother Hoop, to poS::ession of a 2 ana share 
of the whole estifte in question. 

The case was next laid before tlie Officiating Judge (C.T, 
Sealy). He observedf that the appellant stated in his plaint that 
Buktawur Sing died in 1827 Sumbut.find in his petition of appeal 
that he died in \S'l3^mbut\ and that after his death Miihuni 
Sing had possession of the.estate as manager. He did not think 
tlie evidence was sufficient to establish the hict, that either the 
ancestors of the piaiiitifff or the plaintiff himself, had since that 
period possession^ of any portion of the estate. He therefore 
thought that the claim w-as barred by the third clause of section 
i5, regulation 22, 1795, which declares that no action for the reco- 
very of possession of land shall be cognizable, when the party had 
been dis{>ossessed antecedent to the 1st of July 1775, correspond* 
ing with the year 1832 of the Sumbut sera, and recorded it as his 
opinion, on the 30th of June 1825, that the decision of the Pro- 
vincial Court of Benares sl^ould be confinned. 



CASES IN THE SUDPER 0EWANNY ADAWLUT. 


95 


The case was lastly taken up by Henry Shakespear (Officiating 1825. 

Judge.) He concurred with the Second Judge with regard to the — * 

proof of the facts stated in his opinion, and observed, that alQiough Sunroop 
clause 3, of >eotion 15, regulation 22, 1795, fixed the let of July 
1775, as the period beyond which no cause of action should arise, 
yet the 2nd clause of section 35, of that regulation, saved to puttee- otben. 
dars the right of suing to recover possession of their shares, 
provided any one of the sharers had possession subsequent to 
the period fixed as the limit by the third clause of*section 15. In 
concurrence therefore with the opinion of the Second Judge, he 
passed a final order on the 21 si of September 1825, amending the 
de isioiiof the Provincial Otiurtof Benares^ disimssing the plain- 
tiff's, claim to 6 anas of the village, and awarding, to him and his 
brother Roop Sing p.issessioti of 2 anas thereof. One* fourth of 
the costs were charged to the respondents, and the rest to the 
appellant. 


BUNEEYAD SING, Appellant, 

versm • 

GHOLAM ALI, Respondeut. 

GHOLAM Ali sued Buneeyad Sing in the Provincial Court of 
Benares on the 2Ut of January 1817, tvi recover the sum of 4,57^ 
rupees principal, and 2,765 rupees, 12 anas, interest on a bond, 
total 7,340 rupees. The defendant, though duly summoned, failed 
to appear to defend the suit, and the execution of the bond, and 
payment of the money being fully proved, an exparte decision was 
passed on the 30th of Se|:iteniber 1820, awarding to the plaintiff 
the princip.il sum lent, with interest thereon at 12 per cent per 
annum from the date of the i)oi>d to the day of payment, provided 
such interCvst did not exceed the priucipa4 The costs were charged 
to the defendant. 

The defend int appealed to the Court of judder Dewanny 
Adavi4ui from this decision, denying the execution of the bond ; 
but as he neglected to appear within the period allowed by a pro- 
clamation ordering him to attend and uruseciite his appeal by a 
gi\en day, the appeal was dismissed on oqfauit. It was, however, 
subsequently readmitted on his shewinjg cause for the delay. 

On perusal of the whole of the proceedings, the Officiating 
Chief Judge (C. Smith) saw no reason fo| altering the decision of 
the Provincial Court as far as related to the justice of the claim of 
the respondent. He observed, that the decision* of the Provincial 
C'ourt ill awarding only interest equal to the principal was not 
conformable to a decision passed by this Court in the case of Baboo 
Janki Pershad, appelant, versus Raja Oodwunt Nnrain Sing, res- 
pondent, in which interest was awarded from the date of the bond, 
though it greatly exceeded the principal ; yet as the respondent 
had not appealed from that part of the order, the decision couM 
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1825. not be altered. As, however, the interest had already exceeded the 

principal, he passed a final decision on the 3cd of December 1825, 

of confirjping the decision of the Provincial Court of Benares, and 
tli«ir<le- awarding to the respondent the sum of 9,150 rupees, as the con- 
^of^*** solidated sum of principal and interest; and interest on that sum 
p&ymeiiu from the date of his decree to the day of payment at the rate of 
* 12 per cent per annum ; the costs were charged to the appellant. 


PHEAG SING, AppellaiM, 
versus 

AJtJODYA SING, Respondent; 
and 

AJOODYA SING, Appellant, 
versus 

PREAG SING, and CIIUKUN SING, Respondents. 

rhe Koira A.IOODYA Sing instituted a suit in the Provincial Court of 

rl'ased the 24lli of April 18 17, to recover from Preag Sing 

Hindoo in *tnd Chukuu, a njoiety of the share of Goodry Sing, his father, in 
Slmlutlia«i, the talooks uf Klimpoor, Agursoonda and Koondee, in pergunna 
bcirit; a Arra, zill.'th Shahubud ; and to recover the mesne profits thereof 
nn ado nod “ 1224. Suit laid at (>,244 rupees, 1 ana. 

son : the ' * 1 1® Stated that the family pro})erty was held in joint tenancy by 
adopted three brothers, Chiikun Sing, Go )dry Sing and Ajaib Sing till 
son take^ 122*2 F. S., when, after the death of Gor»dry Sing, Lhiikun Sing, 
nml his brother, petitioned the Collector for a separation, st iting at the 

rval son time that G(K»dry Sing had left heirs, the plaintiff, (his own 

thnv- son), and Preag sing, (an adopted son); that he, plaintiff, denied the 
fourths of adoption of Preag Sing, who was in fact the son of Chtikun Sing : 
Ins proper- i,„t that the Collector, on perusing a document filed by Chukun 
Sing and Preag Sing, purporting to be a deed executed by Goodry 
Sing, wliereby he left to his real and adopted son equal portions of 
his property, put Preag Sing iu possession of one half of his share, 
and the plaintiff of the other: leaving him, if dissatisfied, the 
option of suing Preag Sing to recover the same. He therefore 
instituted this suit to recover the shid moiety from Preag Sing 
and Chukun Sing, denying both the adoption uf Preag Sing and 
the execution of tlie saiS document. 

The defendant stated that Goodry Sing, having no son, adopted 
Preag Sing, the sou of his brother Chukun Slug; ami that five 
years after the adoption, the plaintifi' was born, and that Goodry 
Sing before his ^leath executed a deed granting his real and 
a iopted sons equal shares of his property. 

The Third .Jmlge of the Provincial Court of Patna was of 
opinion, tliat it was proved by the evidence, that Goodry Sing did 
really adopt Preag Sing before the birth of the plaintiff, his own 
son : but that the document filed by the defendant was unworthy 
of ciedit, being merely a copy, and unsupported by credible ev^- 
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dence, so that the decision of the case depended on the Hindoo 
law. He therefore put the fpllowing question to the pundit of the 
Court If a Hindoo adopt his brother’s son; and after the 
adoption, his w ife bear him a son ; how, according to the Shaster^ 
will his property be divided between his own son and his adopted 
son The pundit gave the following answer; “ According to the 
Hindoo law as laid down in the Mitakskura, Vyuvuharti^ Maya- 
cha, and other tracts, the property will be divided 4nto two p.irts ; 
otiC of these parts will be again divided into four portions, of wdiich 
one will go to the adopted son, and the rest of the property to the 
real son. This is ^according to the doctrine of Vashis* 

lha and Catyayuna.** ’J'he 'I'hird Judged passed a judgment 
according to this vytfvustha, awarding to the plaintitT three quarters 
of the property claimed : and leaving in the hands of Preag Sing 
one quarter thereof, or one eighth of the whole* share of Goodry, 
and left Ajoodya Sing the opt on of suing tlie defendants to reco- 
ver the mesne profits of the portion awarded to him, if they 
refused to pay them to him. 

B< th parties, Ajoodya Sing and Preag Sing, being di s itisfied 
with this decision, preferred separate appeals to the Sudder De- 
wanny Adawlutoii {)ieas similar to those urged by them respectively 
in the Provincial Court. Previously to deciding on this case, the 
Court demanded an exposition of the law from their Hindoo law 
officers, ill terms nearly similar to the question put to the pundit 
of the Court of Circuit, and received the following answer : “ A 

Hindoo inhabitant of the district of Shahabad adopts his own 
brotliers son: and afterwards has a son born to him. After his 
death his property will be divided into four parts, of which three 
parts will go to the real son, and one part to the adopted son : 
this ryuvusfha is according to ih^ MitaAshura^ Duttaca Mirnansa, 
and other tracts current in the distrh t of Shahabad.'^ 

Authority: The text of Vinhistha cited in the Mitak^hura, 
Duttaca Mimansa^ and other tracts. ** if a person first adopt a son, 
and afterwards have a son born to him: after his death, one fourth 
of his property will go to the adopted son.” 

As this vyuvustha was iiot conformable that of the pundit of 
the Provincial Court, the pundits of the Sudder Dewanny Adaw- 
!ut w'ere desired to explain. They stated in reply, that the answer 
given by themselves was correct, and borne out by the Shastcj's, 
and even by texts alluded to by the pundft of the Provincial 
Court : The text of Vashistha being the one given as the authority 
for their answer : and the text of CatyayAna being as follows : 

If after the adoption of a son, a son bo born to the adopter, the 
adopted son will take one fourth.” 

The Court concurred with the Third Jfldge of the Provincial 
Court, as to the proof of the facts of the case^ but under the 
vyuvustha of their pundits, they amended the decision of the 
Provincial Court, and passed a final decision on the 7ih of De- 
cember 1825, awarding one-half of the moiety claimed to Ajoodya 
Sing, and leaving Preag Sing (the adopted son) in possession of the 
other half, or of one-fourth of the whole property of Goodry Sing. 
One-half of the costs of both Courts was charged to Ajoodya 
Sing and the rest to Preag Sing. 
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BIRJA SAk^E.antd q|hi|n (Hein of hvcn^vm Sauss, 

docMMd)* AppaltaiiU^ ~ 

oertM iM* 

ROOPUN SAHEE and oibort, Roftpondeots. ‘ 


THIS was a suit instituted in ^be Tirhoot ,2U!ah Qourt, oo lbs Claim to 
16th of January .181*2, by Oudboo Sahse, Ch^ti Sab^s« and Ron- • 
f»iin Sabee, against Lucbmun iSabee, Soobcun Sabas, ana tbs othair ^,„Uidpro- 
appellaiits, tu racovar possession and ba iwgisiarad^s pr(»priators p^ny dta* 
of oua moiety of mousas Cuttufpore, Ram Puitaft« Nowa,and Khota, m'mirAi «■, 
a nizafnut mehal i a moiety of m&uza PboUlaa, a.* saveu i|Je**^J|^riies 

share of wbit h was nizamui and the rest yo^eer land ; a moiety of 
a third of Rajgtiiid, a bruhmooter mouza ; iuid a moiety of niousas c«nd«*J« 
Sultan poor and ^sae fiyjnathpoor Uslee and Dakkilee^ an from iiie * 
altumgha mehat in pergunna Tirsat, zillah Tirboot. The action 
was laid at Rs. 505, the estimated annisal produce. wst^robs- 

The pluiit set forth, that all the above mouzas,as well as Dost- ia«ihepro- 
poor Kundoee and mbuza Dungtoiah a nizamui mehalt constituted 
the hereditary estate derived iroid his grandfather by De«» Ningb 
Rai (the ancestor of tfte plaintiffs); and the following genealogical uie family 

1-.- i* t •_ reac- 

J iiireU by s 

ig4fn*tit 
branch ; 
and It not 


sketch of his family was given in : 


DEO SIKOfI RAi; 

; .A.. 


Jogynt Salwe, 


Bebar Snbee, 

— ■■ ^ 


Kbaree 


Htirgoviod 

Sabre, 


Liirh- 

aiiin 

Sabre, 

deftdt. 


Gudbnr Suboor 


Sahee, 

Mya- 

kowaa 


Sabre, 

defedi. 


Soobnin 

Sabee, 

deftdt. 


Dhttrum 

Sabre, 

BuM lIltM 
Sahee, 

d^tdU 


Ooolab 

Sabee, 


Oudboo 
* Sabee, 
yfafN/(/l 


Loiing 

Sahee, 

deceased. 


dtfkti. 


Becbooh 
Sabre, ‘ 
de/tdt. 


Sahee, 

defodt. 




Cbeyn Roopua 
Saliee, Sahee, 
jdafiOBr- 


anpearins 
\ that there 

OudUr** *7 

proprieiary 

cvSaL. *■*«'“ '!'■ 

poesrssion 
on the part 
of the 
claiinaata, 
aiocf the 
Company's 
accoasion 
to the IJe* 
wanny. 


According to family custom, the elder bro^mr, by general con- 
sent, undertakes the management of the- estate and other domestic 
affairs, and in conformity with this usage, Rehar Sabeu* the paternal 
ancestor of the plaintiffs, first engaged for the setji^nif nt for, and 
superintended the villages in dispute, and, after him, DBurum 
^abee« the ancestor of the defendants, who^was succeeded by the 
defendants themselves, who were of the family of.tbe elder .brother 
Juggul Sahee. The matrimonial, .eaequia), and dtkfr necessary 
eapences were defrayed by general conseAt from the furoceeds of 
the villimet in question, and the platrtiffs continued in possessiofi 
of the Kbood<rkaaht lands, which- had been occupied by their 
grandfather. Accoiding to ancient quftoiUf a petitioa waa preeooiid 
to the Collector’e ofice at the time of tho doceafdal (SetMemout Ui 
1 197, P. S. in the name of Luchmun Sahee, by btoiher, tho 
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1B36. late RughoonAth Sahee for the malgoozaree of the Tillages in 

————“ dispute ; and the proceeds of the estate were paid till 1199, F. S. 

BirliiSifUiec and likewise from the end of that year till 1212, F. S. to the plain* 
tiffs, who annually received Us, 25,'Rs. 20, and sometimes Rs. 15 as 
LbM proprietary dues. 'I he plaint further stated, that the plaintiffs were 

atiicrs. in possessToii of ten beegas of land belonging to the sixth share 

of mousa Rajkund ; that the ryots of mouses Ramputtee and 
Dliotolee, it> consequence of two letters written by 'Rughoonath 
Rahee and sent to them by Dhurum Sahee, the ancestor of Gheda 
Rahee and Bechook Sahee. directing them to take pottahs fur the 
lands which they cultivated from Oudhoo Sahee, (the plaintiff), 
Trho was' the pufteeflar of half of the above mouzas, and to pay 
the revenue *to him, had done so accordingly, and continued to pay 
the revenue; that in 1 204, Fus/ee, hnchcnun Sahee, one of the 
defendants, had registered the villages in dispute in the Collector's 
office, in the names of Suboor Sahee and Pit tee Sahee. without 
informing the plaintiffs ; that' he would not accede to their request 
of having their names entered in the "Collector’s books, and ne- 
glected to give an account of the profits and lo^ses of their share 
when desired to do so by the plaintiffs; that as there were eight 
villages and upwards of a ten-and-half apna share of a third 
of mouxa Bungtolah, Which had been publicly sold (for which the 
plaintiffs would sue hereafter) there still remained eight villages 
and upwards bf a five anna one pie share, to a moiety of which 
the plaintiffs were entitled, viz. four mouzas and upwards of a two- 
and-haif annas: from which, if mouza Dostpoor Kunduee were de- 
ducted (of which the plaintiffs were in possession, and settlement 
of which was sometimes included in the defendants, but generally 
in the plaintiffs kdbooUeut) they were entitled to recover posses- 
sion, and be registered as proprietors of three mouzas, and up- 
wards of two*andiialf annas, for whichthey accordingly now sued, 
1he defendants, huohniun Rahee, Suboor Sahee, Myakowan 
Sahee. Bechook Safaea^ and Cheda Sahee, stated in answer, that all 
the villages mentioned in the plaint composed the estate whidh 
had belonged to the ancestor of the parties ; that in 1 165, Ftislee^ 
the father and uncle of ihe^laiiitiffs sold the villages in pecgun- 
nah'Tirsut without the knowledge or consent of their (the defen- 
dants) ancestor, who Tued in mouza Churwah, pergunna Bisarah, 
zillah Hajeepoor, his ancestral estate ; that the whole of the 
villages in dispute^ remained in possession of the purchasers 
till 1 170 Fuslee; that between the years 1171 and \i92Fusl€e^ (he 
defendants, while living separate, repurchased, at much trouble 
and expenre, and with iponey realized by their -exclusive exertions, 
ail th*e villages sold by the plaintiffs ancestors, by paying two or 
three times their value, and recoveredthe kubalas or deeds of sale; 
that in 1209 a robbery was committed in the house of the 

defendant' Suboor Sahee, when a basket in which the papers were 
deposited was stolen among other property, but thatthere still were 
m few documents at the house of Luchmun Sahee, which wi>uid be 
produced on the investigation ; that no credit ought to be attached 
to the allegatiovis of the plaintiffs, with regard to the matrimonial, 
exequial, and ether necessary expences, having been defrayed ^om 
the proceeds of vthe estate in dispute, io tlieif having received 
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malikana In cash, and to their being in possession of tan beegae 
of the malikana land ; for the defendants, on seeing the dUtieiMi of •■■■' 
the plaintiffs, had, from a spirit of brotherly kindness, made over to Bldst|slis« 
them for their support five out of an hundred beegae of maiAana * 
land in mouza Rajkund, which was in their (defendants) possession, Sslim sad 
and consisted of two distinct parte, having been divided between otkeiv. 
them; that if the plaintiffs had really been co*shasers with the 
defendants, they would have been entitled to fifty beegas of mis/t- 
kana land ; that likewise, when the |>etilion was presanted for the^ 
nizamut villages, by Luchmiin Sahee in 1 197, and the accounts of 
the protits and losses of the estate were made up by Luchmuo 
Sahee, Suboor Sahee, and Pir^ee Sahee, the three co^parceners, or 
when the settlement was made In 1202 Fas(e#, for tnouza Bung* 
tolah, hi the name of Luchmun Sahee, the names of the plainti&^ 
would also have been entered in the Collector's books, or in theiiCa* 
fio(m 5 fo*s report on the sharers of the estate, forniihed as required, 
in 1203 Fuslee, by the Collector, in consequence of disagreeittents 
between the partners: that if the plaintiffs had any ciainis on the 
estate in question, they would have brought them forward in the 
suits instituted by them against their (defendants) ancestors, up 
to the present day: that tlys plaintiffs statement, with respect to a 
separate settlement hawing been made for mouza Uostpoor Kund« 
nee, and their being in possession of it, was altogether false, iiias^ 
much as there was a decree of the Court to prove that the above 
mouza was the estate of a minhaeedar^ and the causd was pending 
before the 8udder Dewanny Adawlut, in consequence of the mm« 
haeednr having appealed : that if the mi^kaeedar had granted m 
pottah to the plaintiffs as maliki, such grant would not establish 
their proprietary right; that the two letters forged by the plaintiffz, 
purporting to be written to the ryots of mouzas Ram Puttee and 
biingtolah hy Rughoonath Sahee (who died in 1202 Fusfce,) ois> 
behalf of Luchmun Sahee and Suitor Sahee, although they were 
able to write themseives, and falsely stating that Oudhoo Sahee 
(plaintiff) was the puttecdar of a moiety of those villages, and di- 
recting them to take a pottah for the lands they cullivut^ from 
that person, would not prove the co- parcenary of the plaintiffs ; and 
that the suit now instituted by the plain tiffs,* notwithstanding they 
had disposed of the villages in dispute, was barred by the lapse of 
time, and was not therefore cognizable * 

The answer of Soobrun and Buksh Sahee was to a simitar effect. 

On the demise of Soobrun Sahes, Suboor and Buksh Sahee 
alone appeared as his heirs. 

On the 8th of September 1815, the Register ofthe zillah passed 
judgment to the following effect r • 

**l'he plaintiffs claim,, on the ground of a proprietary * right 
derived from their paternal grandfaiher, m established by their 
genealogical table ; but their right is not corroborqfed by a single 
one of the eleven documents produced by tfiffm ; for ih& kuhalaM or 
hills of sale, are dated 1165 F. S. whereas it has been proved by 
the testimony of six witnesses adduced by the defendants, that the 
father and uncle of the plaintiffs sold the villages specified in the 

J iaint, and which formed the joint estate of the parties, in I 
'u$lee; that the purchasers were in possession oir them till li7<l 
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tSM. Wuihat ths Mbndanto tmcitM rtptirdhated thate 

liviagrtparate, betwaati ttdt'jMrt flTfSM l193‘F^8iiAM tb«( 

Biii«Siilwc the d«<ettdai»u hava beea, 'aa aet forth in tbrirTep)yi‘ ifr-pbsseksioii 
•ad othviw, iiidapendaotW and aiclaaival} of tha plainlifFs or thetr ancaatora. 
LSrSS Tha^*aiia in cane; dnttd 1 196, a copy of’ ifhicii 

oiUfia l>at been filed by Ihe pletnlifiii<wtuch etetee ibai the neiaeof the' 
piaintifr, Oudhoo Sehee, wee entered with the nainee of Lachtn.h4 
Sahee and the otbe? dbfendahii ae ** maliks *^ anddherebV coatifa* 
dicta the atatemetit of Hidayut Ali Khan.producM bf the 
tifii, which declafea that Luchmnn and 9uboor Sahee had' con'tf-' 
aiied to receive the malikana or proprietary does of Soltanpora) 
at welt at ih^farigh-khutlee or dc^d of acquittance, poffah, and 
other dociimeutt relative to Dostpoor Kondnee, for which no suit 
has been in^itnted, are irrelevant to the present cate. At'the' 
plaintilft have stated in their plaint, and their wittiettet^Biijoo and 
Mcbun Sahee ha»ve deposed, that the plaintifft have not been In 
possestion of motita Cnttulpore since 1199 F. S., the lapse of 
twenty years from that period to the year 1219, the date of the 
present suit, bars their claim, and places it beyond the Cogniaeanca 
of the Court: even crediting the allegations of Mohun Sahee, 
Bhoopnarain Sahee, and Birjl^o Sdiee, that the plauktifTs received 
iti their presence, from the defendants, twenti^'-five rupees one year, 
twenty another, and fifteen another, it would not appear that these 
sums were paid as walikana; for if. the plaintiffs were.entitled ;to a 
moiety of eight mousas, it ie surprising that they were satisfied 
with, so small an amount (one tnouzh alone, Cuttnlpore, consisting 
of seventy beegas, being set apartfor that purpose), and that they 
, did not sue, if they considered their share of malikana inadequate. 
None of the plaintifle witnesses have deposed to their having 
received mafiJkana from 1199 to 1210 F. S. It is surprising that 
the plaintiffs should fie iu possession of ten beegas of mcUikana 
land in roouza Rajkund, ae stated by .them, for it appears from the 
depositions of the witnesses, that one hundred beegas of malikana 
land, in a third of mouza Rajkund, is separate ; and even if they are 
ii) possession, it can«only be granted for their support. The grant 
pf indjgQ, on farty^five beegas of the mouza Raikund lands (a copy 
of which has been filed by the plaintiffs, under the idpa that the 
insertion of the name of Joolal Sahee, son of. the piaintiff Oudhoo 
Sahee, in it, in conjunction with the names of certain of the defen- 
dants as iffa/ifts, might benefit his canse) is insufiicient to establish 
their claim, inasmuch as l,qm of opiiiioq, that such grant was made 
for their subsistence in the same manner as, according to the 
statetnept of the defendants, five beegas pf malikana laud in mouza 
Rajkund, were granted for their subsistence.- ~He therefore 
dismissed the suit with costs. 

^ Oudhoo Sahee and, Roopun Sahee (Cheyn Sahee being dead) 
•pp^plcd to the Patna Provincial Court in form4 pavperii, 

the 234V April 18*21, the Third Judge (in opposition, to the 
ppiidjaaoftbe F)rst Judge, as contained in his proee^ing of t^e 15th 
MdantiVjr IfiSl, who was disposed to affirm the judgment of tha 
<«Ulah Court Xan.d in concurrence with the Acting Judge, who con- 
oot been proved, that the respondents ancestor 
^orcb4se4 ^ villages in dispete, reyeried (fie Register's diecrea, 
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and' a dacmedimtlag ihe appellaaii to be |Hit ia^poseeaeioii llpti. 

Ot a laeiety orttietilhig^eiii dttpate, acootding to tiieirol«iiii« aad ■' 

graMtiiig iti? like^matiHer^cor^be leipimdenli^a ttuietyvot* moaia BkfaSijhea 
liottpoor Kuttdnee^-whieh wax in tlie • fmaetiioa llterappellanl*. aadethan^ 
The cetisofbolh OourU were made payable by tbe la e ooiiid ea ie. 

A epeciail appeal to tbit Court waa allowed by the Seccmd and oUwiw 
Third Judges (Metstsl 8nihh andOoad*) on the grotiadii« that the 
proprieta^ right of Oedhoo Sahee; and dir other phnalifft to thb 
estate, did not appear well founded, and because the reasons 
staled ill the decree of the Zillah Court, aud the proceeding of the 
Firni Judge of the Ptoviacial Court eeemed to Justify a further in- 
reEtigatioii of Uie delendanti t;pse. The appellant, Luchmun Sahee, 
was euoceeded on- his- demise by Birja Sahee, who appeared on 
behalf of hiuiaelf and likewise es guardian to Achdnmut Sahee, 

Hoolee Sahee, Pran Sahee, 'ihakoordial Sahee, Hughoobiindial 
Sahee, aud Soodishtdial Sdhee, his minor brutbeps, beirs of khe 
deceased. The respondent, Oudhoo Sahee, was eucceededoa hie 
death by Joolal Sahee and Dhunee Sahee his soot, and Ishurdutt 
Sahee hie grandson. 

• I'heoasecame to a hearing before the Second Judge (Gw Smith)' 
on the ISth of Ji arch 1 82^ when all the papere and pleadings of the 
parties were read. Ssibsequently, the appellants vaJ^el presented a. 
copy vf a decree passed by the Durbunga Zillah Court, dated July, 
the dth, 1782, in the case of MoOhummud Shakir Khau o. Luchmun 
Sahee; copjr df a repoit made tn 1196 F. S.oo *tbe mouses in 
pergttiiua Tirsut a copy of the Kkak MmkaB§ £af hi 98 F. S ; and 
a pottah ill the names of Luchmun Sahee and others, dated Idth 
ol Shuhur Showal 1209 F« S. 

After a due consideration of all the circumstances.of the case, 
the Second Judge (C. Smith) saw no reason to change the opinion 
euiertained by him on admitting the special appeal. He therefore 
recorded bis judgment to ihe fullowiiig effect : 

** I am clearly and decidedly of opinion, that the eelate in dispute 
in perguiina Tirsut, zillah Tirhoot, belonged formerly to the an- 
cestors of the parties in this case, but went, and for a long time 
continued, out of their possession ; that the family of Juggut Sahee, 
son of Ueo Singh Rai, viz. the appellants Ancestors, alone exerted 
themselves and expended money for the recovery of it, and having 
repiirrhased it, have ever since been in posseseioa of it, indepen- 
dently and exclusively of the respondents, who are descendants of 
Hehar Sahee, the other son of .Deo Singh Rai '^that the descendants 
of Behar Sahee had no part or share in the recovery of it ; and that 
although a portion of land may have been made over to them for 
their subsistence, such grant cannot establish their proprietary 
right. It appears from the papers of the cate, that when the settle- 
ment wae made in 1 197, the name of Luchmun Sahee (who is one of 
the descendants of Juggut Sahee) was registered in the Collectors 
books; and that in 1204 F. 8., the names of So&brun and Piitee 
Sahee were also entered ; but they were likewise descendants of 
Juggut Sahee, nor does it appear that the name of any one of the 
descendants of Behar was ever registered in the Collector'e office. 

The reasons, moreover, stated in the fH^oceeding of the First 
Judge of the Provincial Court (against whose opinion the decree 
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1026. of that Court was pasiod,) and in the decree of the Regiater, 

appear to me correct and conclusive. Adverting to these circum- 

nirinSnh^ Stances, and to the precedent established by the decree No. 2219, 
Mdotbm, passed by this Court on the 27th of April 1924, which provides 
L!!^Had ***** **** * person being a sharer in an esUte before it is 

etliers. "" ground for granting him a share in it after it is repur- 

chased. I am of opinion, that the decree of the Provincial Court 
should be reversed, and the judgment of the Register upheld.^' 

'I'hfc case was accordingly referred for the concurrence of another 
Judge, and came to a hearing before the Chief and Fourth Judges 
(Messrs. Leycester and Dortn) who having perused all the papers, 
were of opinion, that although the ^appellants and respondents 
were collateral relaticms, and descended from one common ancestor 
(Deo Singh Rhi\ who was the proprietor of the villagMttn dilpute,. 
as well as of others, yet it appeared probable, from t^%vide nee 
adduced, that the, villages in question had been alienated, and 
had been subsequently reacquired, as stated by the appellants, 
exclusively by them; and, that, at all events, there was no satisfac- 
tory proof, that the respondents* branch of the family had ever 
been in pcssersion ol any portion of the lands in dispute, since the 
accession of the Company to the Dewanny, or sufficient trace of 
any right to share having been maiiitaine'd,ai)d kept alive since 
that period. In concurrence, therefore, with the Second Judge, 
they passed a decree reversing the judgment of the Provincial 
Court, affirming the order of the Zillah Court, which dismissed 
Hie plaintiffs claim; and making the costs of the Provincial and 
CM that Court payable by the respondents. 
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STUD RULDNDUR ALI, Appellant. im 

versyg — ■ - 

DHGOMUN BEEBCE, (widow of Khoda Yar Khar, deceased), Jea» 
and others, Kespondents* 

SYUD KULUNDUR ALI, having prot'ed his pauperism, insti- The Pro- 
luted this suit in fbrmd pauperis, t > be allowed to redeem from vincml 
mortgage a portion of mouza Kuttola, a rent free village, and to re- 
cover from the defendants mesne profits from 1?28 to 1230 F. S. 

The action was brought in the Allahabad Zillah C<ltirt, where the Mppcal in 
claim .was dismissed. On appeal to the Benares^Provincial Court, the form^pan* 
Fourth and Officiating Judges of that Court rejected'lhe plaintiff's 
application to prosecute the appeal in for mi pauperis, without any (,f|iu*ca8e, 
reference to the fact as to whether he was or was not a pauper, End wflh-. 
but upon the ground that the original judgiueiit did not appear to out 
be erro'neous or unjust, and therefure did not merit a further iiives- oJ 

ligation in appeal. He was, at the same time, left at liberty to pau^eriEm, 
institute his appeal on performing the conditions of appeal pre- held thEt 
scribed by the regulationa for persons not suing as paupers. He 
subsequently preferred a special appeal against ibis order, to the 
Judder Dewanny Adawlut, praying that the Provincial Court might « Epecist 
be directed to admit his appeal as a pauper. The Second Judjge uppeEl. 
of the Sudder Dewanny Adawlut (C. Smith), before*whom the cate 
came to a hearing, rejected the appeal, observing that the Provincial 
Court did not refireseiit Kulundur Ali as possessing sufficient funds 
to defray his expeiices, but refused to admit his appeal tn fprntd 
pauperis on a review of the circumstances of his case, and thuf order 
passed thereon bv the Zillah Judge, and that it had frequently been 
determined by the Sudder Dewanny Adawlut, that such an order 
was final and conclusive, and not open to appeal, (a ) 

(a ) By clEiise 3, fecUon 12, RegulEtion 28, 1,814, it is provided, tlist '* If 
upon a pvrusHl of the petition and copy of the decree (in llie case of an appeal by 
a pauper) the original Judgment shall not appear to the Court to bv erroneous 
or unjiifC, or if tlie naliire of ilie cause Eball not appcnr to be of sufficient iui« 
portanre to merit a further investigation In appetn, the Court will reject the 
petition and will refuse to admit the petitioner to sue in appeal as a pauper.*' 

This rule has been construed by the Sudder Dewanny AdawliR, on many occa> 
aioos, as vesting the appellate authority with discmioii to pass a final order not 
open to special appeal. It would have ^en otherwise had the appelliite authority 
rejected the (wiitioner's appeal, on the ground that he wffit not a pauper, in which 
case a special appeal might have been admitted for the purpose of trying that 
point. 
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tm LUCHMUN POOREE, Api>ellaiit, 

vir$ui 

jMu24tlu . JOY^’AHiR GEfia, RetpoadeHI.' 

In a wit to THE respondent brought this action in the Benares City Conrt/ 
obuio pot» on the 5th of Febtiiary 1816, against the appellant atid Busram 
EPMion of pooree, to recover poasesslon of two dwetling^-houses, and some 
waste land situated in Luchmoo Kund, one of Iht warda of tha 
der a deed town of Benares. The suit was laid at 1395 rupees, 1 anna, mn« 
cipal and interest of the deed of mortgage and coiiditionat sale, 
the plaint set foHh that the defen&nts borrowed Rs. 801 1 

from the plaihutr, at an interest of I per cent, and mortgaged lohitn 
bcea !im«* the premiaes in dispute under a deed of mortgaga and conditional 
elowd.eod aale* dated Idthof Ma^g 1917 F.S.(February 9d, 1810) redeemable 
within four years: that on :tha expiration of the stipulated period, 
lutTi iisp* plaintilT predented a petition to the Courtto be put in possessioii 
pesrmg of the sbovo property, upon which the Judge, in conformity 
tlMtone with the rule contain^ in Regulation 17; of 1806, directed 
them to be serred with a notification, that if they, failed to redeem 
mgnUm the mortgaged property within one year from the date thereof 
Wit the the mortgage would be finally foreclosed, and the conditional 
tale made absolute : and that when he petitioned a second time at 
end of \h% year, the Judge declared that he could not be 
temt in put in possession of the mortgaged property except by a regular 
ibe deed of futt. He therefore oow sued accordingly, 
n^rtgagy, Lucbmuu Pooree who alone gave in any answer, acknowledged 
tlw mm- ^ul^u^iug executed the mortgage-deed, but denied having received 
fEgec bud eny consmeraiion for it, mamtaining that ha had been induced to 
rereivtfd a eign the deed by the fraudulent collusion of one Jeswunt Pooree, a 
^unection of the pleintifi*s ; that the premises at issue were worth 
gagiog^tba 10,000 rupees, and that, although the legal interest of 

payment of one per tent per memem was stipulated for in the morlgage^eed, 
an additi- he had been required to sign another bond for an equal amohnt erf 
MW lamr- rupees more, it being conditioned that the ^latri;. 

wt. such a ^ recognhvd as legal possessor of the house, and thait 

proceeding the above ««m should be liquidaied by the mortgager paying a 
was held to monthly rent of eight rupees, that, in point of fact, however, be the 
re the ^®fi**^**^* reason of the noo-paymeui of the, mortgage* money, 
l^rtsioBs declared the whole transaction void within two week gflter ; ag 
of iigiila- he could bring witnesses to prove. 

UoB 17 , 1 he City Judge, on the 2 1st June 1819, finding from the evidence 

of two witnesses among .those called by the plaintiff, that at tho 
claim waa 1^^ mortgage-deed was executed, be had exacted another bund 
according- of the nature described by the other party, gave judgment, dismiss- 
ing the claim yrith costs as directed by section 9, regulation 16, 
lowed. 1793 , esiended to Benares by section 2, regulation 17, 1806. 

The plaintiff* having appealed to the Provincial Court, the above 
decree was reversed by the First and Oificiating Judges, on the 
ground of the silence of the witnesses alluded to with regard to the 
stipulation of iJli^al interest until questioned respecting it ; and 
of the couflictiog answer then given by them, one Laving slated 
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tiiat the additional bond was for double interest, and the other that 
it was for the sum of 284 rupees, as alleged by the defendant ; and - ^ 

further, on the abeance of any elaim Oy tho fitaintiff under that Lochenm 
document, which was not even mautioned in the mortgage deed. 

An application by Lacbnuin Poorea, im JimtUk pauperu^ for the " 
admission of a special appeal, was laid before the Second Judge 
ofibe Sudder Dewatiny Adawlot, on . the 12thof September 1821. 
llie witnesses ie question haring atteadedon behalf of the plaiutitf^ 
the City Judge harming in hie proceedings declared (heui raspec^ 
able and trustworthy! and noihiitg appeahiig toeimpugn their testi* 
mony, which went to shew that the plaintiff, in the year 1810, A iX 
in contra ventioii of regulatioo J7, 1806, had stipulaUid for inieredt 
at.the rate of two per cen/ oer measem, and in order lo conceal the 
true state, of the case had taken two separate bonds t Mr. Smttb 
held that a further consideration of the proceedinge was called 
X'he appeal was accordingly allowed, with the concurraiiGe of the 
Ihird Judge (S. T. Ooad) on the i7th of the ensuing November. 

Luchiiiuii Pooree subsequently died a petition on the prescribe^ 

Stamped, paper, and paid into Court the established pleader's foes, 
in consequence of notice in a proceedings bearing dale the 24el 
of April 1825, that. bis ap|^l could no longer be Xeard sn /orind 
pauperis* in) . • % . 

Xhe Second Judge, when the case was brought forward on the 
24th of December 1625, observed, that the provisions of section 5, 
regulation 17, 1806, were clear and peremptory, andjMMst lb# foot 
of the execution of the additional bond wae unquestionable, and* 
had not been denied by the plaintiff himeelf whan replying to the 
defendant's pleat; in the City Court. Jle therefore recoiMad hie 
opinion that e decree should be passed conSnaiog tbe decision 
of that authority, and reversing the decree of the Court of Appeal. 

A final ju^iQWit was recoided to, that effect, wUh the coocur*^ 
fence of the TOird Judge (C, T. ^»ealy) it being adjudged that the 
respondent, who had been .placed iaposteesion of the preia)eH at 
issue, by order of the Provincial Court, should restoye Pernio thw 
appellant, together with meene profits, and sboald be liable to ell 
costs of enit. 

(m) It b^fiog. been detsriploed by e swlority of tbeConru la tSostraetien el 

regtdstlQii 28, 1814, tbslno specisl spp^ ^nilWwl 

ie csMU origtniilly iostituted Sfibi^neot to tbe litorFebnifiiy 18t5, wiMn tbmt 
•SMtuient cwne iato operatHHi, bat this coestracden has I^U iopcrsSfMI ty 
sS,.i1WdelhMi2»lSi6k • ' 
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i«Z«. KASHEF. SURUN CHUKRWURTY, AppellaDt, 

I ■■■ versus 

J»u»26tb. RAMKISHEN GEER, Respondeat. 

Id so Dction THIS was a suit instituted by the appellant aeainst the respon* 
dent ill the Mymunsingh Zillah Court, on the f t th of September, 
lilMdire- IBI9, for thejrecoveryofRs. 4,000. principal and interest of a b nd. 
pEffiieiit The plaint set foeih that the defendant borrowed Rs. 2,000, from 
and prodn- plaimiff, for which he executed and gave him two bonds, on 
the 7th of Bfsakh 1217, B. S.; th^ as the defendant had failed 
•tnmp^ SIX to discharge the debt on the expiration of the period stipulated 
year* ttfirr in the boiids,* and as the interest from the date of their execution 
'hni***^ to the institution of the present suit would, if calculated at the rate 
linlbn.*** annum, be found to exceed the principal, the 

Hria tbEt plaintiff, in conformity to the regulations, now sued for the priiici- 
■lidh doni- pal, and an equal sum as interest. 

The defendant in reply, alledged that he did not recollect 
Ide Md whether lie had given the plaintiff one or two bonds, but stated that 
cIriri ad- he had, on one occasion, in the mor^h of Bysakh, paid to the 
JiulgHl for plaintiff’s Nat6 Ks. 1 ,700, and on another, Rs. 220 (out of Rs. 300 
tills and^ borrowed from Talewar Singh,) in satisfaction of the plaintiff's 
demands,' and could produce receipts signed by the Naib, as well 
as tlie plaintiff’s letters; that as the plaintiff had not returned the 
bond, although freouently requested to do so, he (the defendant) 
had not discharged the balance of his debt, and that the present 
, suit, instituted by the plaintiff, after a lapse of ten years, without 
deducting the amount repaid to him was altogether unjust. 

. The Zillah Judge considered that the papers of the case, and 
particularly the defendant’s reply, had clearly established the fact 
of his having borrowed the money and executed a liond f >r the 
amouitt; but he was of opinion, that the defendant had not sub- 
stantiated his plea of having paid Rs. 1,9*20 through the plaintiff’s 
Vaih, who gave him receipts. There appeared t'> him strong 
grounds for doubting the testimony of the witnesses adduced by 
the defendant, who, itvseemed, were connected with him; inasmuch 
as I hey had, notwithstanding the long period that had elapsed, 
deposed circumstantially and minutely to the defendant’s having 
paid the above sum to Roopgeer, the plaintiff’s iVat6, aad 
because the evidence of Ram Mohiin Ghose and Gunga Churn 
Mitter (two of the defendant’s witnesses) had been already 
rejected by the Cowrt, as unworthy of credit in the case of 
Roopgeer Sunianee and. others, appellants, versus Oowrchunder 
Fotacmr, respondent. If the defendant had really, as he alledged, 
paid the above sum, he would undoubtedly have either recovered 
the bond, havqf made the plaintiff write a receipt on the back of 
H, or would have required him to furnish a separate receipt. But 
the defendant, who was the grandson of Roopgeer’s chela^ could 
have found no difficulty in procuring a false receipt from him* 
He therefore pamd a decree on the 14tb of September 1820, in 
favour of the plaintiff, directing the defendant to pay him He. 4,000, 
he amount of his claim, with costs. 
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The daftndaAt appealed to the Dacca Provincial Court. On 18^* 
the J9th of April I8t2l, the Pint and Second Judges passed a ■ ■■■ i— 
decree t6 the following effect : K«d»ee Sa* 

It appears from the proceedings of the case, that the exeru* 
tion of the bonds is admitted. *f he only point of dispute is the 
payment of Rs. 1,920, affirmed by the appellant, and denied by q^, 
the respondent As it is clear (from two drafts signed by the 
respondent and three receipts signed by Roopgeer Suniasee, one 
for Rs. 1,700. another for Rs. 120, and another for Rs. 1 00, which 
were originally on unstamped paper, but were subse(|[uefitty 
etAmped, and the authenticity of which hat been proved by the 
witnesses adduced by the appellant) that RoopgeeP, the plaintiff's 
JVdth, received from the appellant the sum ofRs. 1,920, in payment 
of plaintiff's demand, and gave him receipts for thd*amottnt, these 
receipts are perfectly admissible and their amount must be credited 
to the ap(ieilant. The allegations of the respondent relative to the 
appellant having suborned, witnesses, are altogether incredible, for 
tbeir depositions do not exhibit the slightest mark of collusion ; on 
the contrary, the manner in which they have given evidence proves 
the truth of their statements. The Couit have every reason to 
believe that the respondesS received, at the expiration of the period 
specified in the bonds, the sums mentioned in the above receipts 
by drafts on his Naib, and has brought this action against the 
appellant. In consequence of some quarrel between them ; other>^ 
wise, it is hardly possible that he would have refrained from suing 
for nine years, when the period stipulated in the bond> for the 
repayment of the debt was very short/' They therefore amended 
the judgment of the Zillah Court, by directing the sum of Rs. 1,920 * 
to be deducted from Rs. 2,000, the amount of the bond, and the 
respondent to pay Rs. 80, the balance of the principal, and Hs. 80 
interest. The costs of both Courts were made payable by the 
parlies proportionally to the award. 

The appellant being dissatisfied with this decision, presented a 
petition for a special appeal to this Court. The Second and Fourth 
Judges (C. Smith ana J Shakespear) being of opinion that a 
collusion existed between Roopgeer and Ramkishen Geer, who 
stood to each other in the relation of Gdbroo and Chela respec- 
tively, and therefore had a common interest, and finding from a 
decree of the Dacca Provincial Court, dated February 9th, 1814, 
that Roopgeer had, on a former occasion, filed a forged Ukrartiama^ 
and, adverting moreover to i he fact of no rediBipt being endorsed 
on the bonds, as well as to the other circumstances noticed in the 
Zillah Court'e decree, considered a furthdt investigation of the 
case necessary, and therefore authorixed»the adtiiission of a^special 
appeal. 

The case accordingly came to a hearing b^ore the Second 
Judge (C. Smith), on the 7th of May 1825.\lhe following 
exhibits were subsequently filed by the respondent's vakeel ; copy 
of a decree passed by the M vmunsingh Zillah Court, in the ease of 
Kashee Snrun Surma, appellant, vertue Ram Mohun Sein, respon* 
deiit. on the 2d of August 1821 ; copy of a notification issued from 
the SKlIahCotcherry, dated 12th December 1820; and copy of an 
arm from Moohummod Uxieez Kauee, MoomitfeX the Mudhoopooc 
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1826 . Tliaaa. Tb« Second Jadg«, bating ddy«>miderM dI tii». firo.> 
•- ' ' ceedingi in the cnee, was of opifiion, that -the pij^n nwtibeMd 
Kuhet So* 24, 25, 26, 27, and 29, which bad been hied by. ttaiiBldAeo tieett 
!" Court, did not affect the {ireaent caee, and were 

lUnkltbM ioodiiiUeibie, inaamueh as no regulation md been pSMed ainee 
Geer. the enactment of section 9, regulation 1, IS 14, which authorized 
a Collector to stamp a document six yeara eubaequent ioits execu- 
tion ; that no credit could be attached to the tettiinony of die res^ 
TOndent’a witneaaes, as it was clear, if so large a sum as Re. 1,920 
lud really been paid by the respondent, the receipts, weuld, 
like the bond, have toen on stamped paper; that the tiraudulent 
disposition aiNl collusion of Roopgeer were evident from the decree 
of the Dacca Provihcial.Court, dated February 9th, 1814; and 
that be saw lio reason for altering the opinion he had formed on 
admitting tlm special appeal. He therefore though the decree of 
tte Provincial Court should be reversed, and the decision of the 
ZiKah Judge affirmed. 

The cate was accordingly laid before a second Judge, for hie 
cmnrurrence, and the case came to a hearing before the Third Judge 
, * 4 , 1 * ^6 dv), who expressed his opinion to the following effect : 

appellant sued to recover Rs. 2f000 principal, advanced to 
the respondent (for which the latter had exeeuted two bonda) and 
a likee ini as interest thereon. The respondent admitted his having 
contracted the debt, but stated that be had honored the appellant’a 
drafts to the amount of Re. 1,920, whi< h he had paid to h» 
Kowear. who had given receipts for the same. These receipts he 
produced, end called witnetsee to support his allegarions in the 
• Zillah Court. The .lodge rejected the receipts produced by the 
resjxindent in consequence of their being on unstamped paper, 
and, considering hie witnetsee niideserving of credit, passed m 
^ree in favour of the plaii.tiff. Ihe reepoiKlent appealed to the 
Dacca Provincial Court, where he filed these same receipU, which 
pe bed caused to be etamped six years after their execution. The 
Previn^ Court cMsidering the recetpta valid and admiMible, 
ordemd the res^ndent to pay the appellant Rx. 80, the balance 
r. «»• Mme amount at interest, toul Re. 160, 
pe evidence of the witbeises adduced by the respondent, appaam, 
however, to be unworthy of credit- For itiethe ueage ^the 
country to ratAre the bond on the whole amount of the debt betnx 
^d, aito if only e portion of it has been liquidated, to endorse a 
Mceipt for such portion oa the bomL If reepondemt had 
mijl paid the sum of Rs. 1,920, he wonld have taken back obe of 
^I^bonds which were for Re. 1,000 each, and have caimad a receipt 

*0 l» endoread on the othoTi As tSi 

^t^n^, which were ongiudly on unatamped paper, and were 

rf '*“• euocuted. there would he 

Ik!/ “ *!!a Besides. Roopgeer 

14 to# fMpoildfat • cAtf/nq and couid tharafort havo aaBilv obtainad 

^.race^ fromdiim.'’ For thaaa reatona, the Thiid Judge coucur- 
with UM Shcand, in upholding the decree of the Zillah Judra. 

to rpay to Ih# tppaUaiit di# oinoitDt of 
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1m elaM wUh laUftit tlitreon^ fvooi tiie 4at« oCtkd ZUIah Couft't 
dbcitae till paymni tbould be oMila. Th% coals of all ihit# Canrts 
wm aiads psyabls by tbe mpoadeot. 


RAMKOOMAR NEAEB BACHURPUTEB» AppeUaul« 

tfsrtsi 


1826 .. 


BHUOWUTEE DiBlA, (widow of RaitoKUN BMirVTacHARaj,) Jaii.3ut. 
aijd oihersy Re^^poodsnis! 

• The veil. 

THH was a suit instituted in the Calcutta Provincial Court, on • 
the I2ih of July 1817^ against the appellant, by Ramdhuo Bhuto 
ta<’haraj, on behalf of hinmelf and aa the represontaitve of Neel** 
itiunnee Uhuttacharaj, Raitilushub Bhuttacharaj^ and Sheochundejr nut Affect- 
Bhuirach^raj^ eiiiiors, heirs of the late Puddum Locbuo Bliuttaf* ^ 

L'haraj, to recover possession of 44 batees, 1 0 bans, of rantofree land, p* 
tiiuated in Holaparah andddaliirchnra, Ham Jeewun Chuk, fior- iianog 
gunnah l/uroduinnanf sillah Midtiapore. The action was laid ot comAtoA 
Ks. 13,200, btmig eighteen times the annual produce and meene , 

profiU from 1,220 to 1223, B. S. ^ 

The pbint set forth, that 12 batees and 10 bans of Burhmooter pective ac- 
land, in Holaparah, and 35 batees of land in Bahirchura, Ram counts pre- 
Jeewoti Chuk, pergunnah Diirodurooan, constituted the defendant's to 
ancestorial estate ; that he dispvised of 3 batees by giR to certain 
persons, and sold the remainder of the lands, now in dispute, under deed by the 
m bye*bil^wufa^ Of deed of mortgage and conditional sale, to the condiiiouai 
plaitiiid' s lather, Puddum Lochuu Bhuttacharaj, on the 9th -of 
Assie, 1214, B. S. in consideration of the sum of Rs. 5,001 ; that AffectedVtbs 
he executed and signed a deed of sale and receipts, which were term at the 
regularly attested by witiie»ses, received the purchase money, and endofirbicb 
depositecl the deeds under which the tenure was held rAQi-free wifli jjjj* coodlti- 
the plaintid‘'s father, who gave him an t^raraoiiia> or agreement was to to- 
proiiiising to restore the deed of sale and other documents affixed come coa- 
thertrto, on condition that the sum specified in the deed of sale was clusire 
paid on or before the 9th of Assta, 1219, B. S. ; thaf the defendant 
farmed the lands in dispute of the plaintiff’s father, under the the ne/ of 
Mihstituted name of Ram Qopal Turkalunktfr (hie sistars son) saesccMA- 
at a jumma of Rs. 600, the amount of the annual iatsrast, till hove the le- 
1219, B. S., and paid him the sum spscifiod ffi the lease ss interest 
on the principal sum specified in the deed of sale ; that.ae the reJjrve^ 
^fendant failed within the period specified in the agreement to tbecooditi- 
liquidate the principal of the purchase mbaey, mad at the eem- ^°*l P«w- 
menoement of 1220, B. S, ousted the plaint^ Aalher Rom the ^g***^'' 
lauds, lie rnade Rit application to the Judge of Zillah Midnapofe, yelrt'iheri 
according to sef tion 8, gegul alien 17, ^ 1806, who eerved the miog no 
defendant with the usual notification for the peci^ of oneyeart j^^o of 
that at the expiration of that term the defendant presented a }? 
petition to the Court, Ml ^f idle and tirtftng excuses that Hie Uwrewd. 
plaintiff’s father again applied to the Zillah Court to be put ia log intlrfst! 
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1826. poM88tion of Ibt lands in dispute* and was referred to a civil suit 
■ OD the I8tb of November 1806* in coiiforniit]f^ to the orders of ibe 

Ramfcoo* 8udder Dewanny Adawlut. The plaint proceeded to state* that 
iii«r Ba* plaintiff's father had died in Aghun I222» having previously 

executed a regularly attested will* in which he nominated the 
wuuv * plaintiff' guardian of his minor brothers, with the consent of his 
IWft and son Neelmunnee and of his second wife ; and as the purchase money 
others. repaid by the defendant* in conformity to the agree- 

ment* or in obedience to the notitication of the Court, and thereby 
according to the provisions of the regulation above cited, the mort- 
gage was foreclosed and the sale made conclusive* the plaintiff now 
su^ to recoVbr 'possession of the lands to which they were entitled* 
on his own behalf* a*nd as guardian to his minor brothers. 

'1 he defendant in reply* stated, that the plain tilTs father made 
repeated applications to her for the payment of the expen'ces 
incurred by him in the performance of her father's ntaddha with 
exorbitant interest* but she resisted his demands on the ground 
that she had never been furnished with accounts of jumma and 
bhurcht specifying the dates of each receipt and disbursement. 
Ill consequence of this* the plainttflTs father sent her an account 
for Rs. 6*001, containing an item ofiffls. 41. 6.6. as interest in 
advance* and promised to furnish a pariicufhr account of receipts 
and disbursements with dates* on payment of the above sum. 
In lieu of this^amount, she made over to him a deed of sale for the 
lands in dispute* with a receipt for the money, and in return 
received from him an {krarnoma^ or agreement, by which he 
pledged himself to restore the deed of sale and the other docu- 
ments* provided the above principal was repaid with interest within 
five years. The plaintiff’s father continued in possession of the 
lands in dispute, as farmer* till 1219* 6. S. and appropriated all the 
profits realized therefrom, having previously received from her a 
pottah under (he assumed name of his sister s son. As the annual 
proceeds of the lands in question amount to Rs. 1 ,400, the p^lain- 
lifif's father must have realized from 1214 to 1219, B. S. a period 
of six years, upwards of Rs. 8,400. Besides this, she had deposited 
in his charge various sums of money for domestic purposes* and 
had never got a receipt. The claim now preferred by the plaintiff, 
notwithstanding it appeared from the wasiluyt papers* that* aftair 
pitying the prfncipal and interest due to the plaintiff's father, there 
remained a balance in her favour of upwards of Rs. 1,000, in 
violation of his futlSefs agreement, and without furnishing accounts 
of receiptS4md disbursements, with dates, and settling the wasilaut 
accounts, was altogether fraudulent aud unjust. She further main- 
uined, that according tiT the provisions of regulation 15, of 1793, 
the principal was not recoverable in consequence of the interest in 
advance having been incorporated with it, and that the suma 
realized by the plaindif, would appear from the wdsUaui papers 
and the evidence of witnesses. or*<in case of any doubt, by calling 
on the plaintiiT to give an account of the wasilaut, and appointing 
a trustworthy person in the capacity of aumeen, for the purpose of 
making a local investigation. 

On ^e 174h mf November 1821, the First and Third Judgea of 
the Provincial Oeurt* passed a decree to the following effect : 
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« 

It appears from tba pleadings of ^ parliee 4 and all the circnrn* tMa 
ttances of the c|se, that Im defeadant admits haring* executed ■■■■■»■- 

end given a deed of sale for the lands in dispute for the sum of RmiifceflN 
Rs. 6,001 to the plaintiff's father, on the 9ih of dma, 1914, B. 8. 
and to have received from him an ikrarnama^ aareeina to restore 
the deed of sale and receipt to the defendant, provided the piin- Wiesmtee 
cipal was liquidated with interest within ffve years. The Court, Dibit sad 
however, cannot be eatished with the allegation made by the ^’tbsrs. 
defendant for the purpose of invalidating the claim respecting the 
incorporation with the principal of an item of Rs. 41. 6. 6. as 
interest in advance, which item is introduced into the Bengalee 
account of receipts -and disbursements produced by the defendant, 
with this remark the interest is calculated irf advance and tiicor* 
porated with the amount of the kubala *^ Fur it appears from the 
evidence of Neelkaunt Holder, Ram lye Nyayaluokar and Sheo- 
rani, witnesses called by the parties as present at the execution 
of the deed of sale for the lands in dispute, that iba above item 
was debited to the defendant, when the parlies made up their 
accounts, as part of interest due to the plaintiff's father on a for* 
roer loan of upwards of Rs. 700, and it was mutually agreed that, 
after having inspected eac|^ other*e accounts, which were at their 
respective houses, thsy should come to a settlement about the 
remainder of the interest due to the plaintiff's father, as well as the 
interest due to the defendant on the sum paid in by him. The de- 
fendant has failed to substantiate the other plea, namely, that the 
plaintiff's father actually farmed the lauds in dispute under the 
assumed name of Ram Goiml Turkalunkar^ and appropriated the 
entire profits realised therefrom till 1219 B. S. and consequently 
that there would be found a balance in the defendant's favour after 
deducting the principal with interest. For, from the testimony 
of Ram Gopal, a farmer, the son of the defendant's sister, a 
witness called by the plaintiff, and of Neelkaunt Holdar, summoned 
as a witness by both parties, and who is likewise the surely of the 
above named individual, it would not appear that the plaintiff's 
fitther realised more than an interest of Rs. 600 per aaawsi, till 
1219 B. S. whioh is less than one per cent per meneem on the 
purchase money. By the testimony, moreover, o( several witnesees 
adduced by the plaintiff, it appears that the defendant disposed of 
the crops produced on the land in dispute, and the defendant has 
not brought forward any proof to show that the plaintiff's father 
was in exclusive possession of the lands. Fot this reason, and 
as the defendants failed to pay the phcicipal with interest to the 
plaintiff's father within the period prescril:%d, although served 
with a notification from the Court, the plaintiff is entitled tq pos- 
session of the lands in dispute in right of a purchase now ^tocome 
conclusive. A decree was accordingly paiMd ii^ favour of the 
plaintiff, awarding him possession of 44 bateea, 10 bans of land 
as described in the deed of sale, with mesne profits at the. rate of 
Rs. 600 per annum^ from 1220 to 1223, amounting in four years 
to Rs. 2,400| as stated in.the plaint, and making the cosU payable 
by the defendant. In carrying this decree into execution, the 2^ah 
Judge was directed to ascertain and make the defendant pay to 
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m6. tbe plainitflT the amount of meaoe profita teaUaed fcona A» tanda 

in dispute in 1224 6. S Wore he rniinquuhed potMssioa. 

lUflAeo- The appellant being dlasattsfied wkh tbe laregoing deinaioo^ 
oMT lisMe pre/hrrad a regolaf appeal to tbii Court. In eonaequenee of a 
notification issued by the Court, Ratnkiahub Kbugurutee Uibia»; 
Kkoewatie widow of Ramdbtio BbuttacharaJ, as guardian of Cbuuder ^yt» 
DiUs and a minor aoti of her deceased husband, and Sfeemuttee Uibia, as 
otbm mother and guardian of Sheochunder a minc»r, appeared to answen 
appeal. • 

Ilia cate came to a hearing before the Second Judge (C. Smith V 
on the 3d of January 1825, who recorded his opinion to die foU 
lowing effe<tf » 

** Tbe present calise was originally brought before me on the 
8ih of December 1824, and having been partly gone through waa 
deferred for further consideration. It has come a second tiiiia^ 
before roe tliis day, and, after a perusal of all the papers of iho 
case, I am of opinion that die appellant s plea relative to the farm^ 
hi the name of Ram Gopal Turkalunkar (appellant's own sister’s 
ton) is altogether unfounded. But that no adjustment of accounts 
to the amount of Rs. 5,001, the principal of the hy£-bil*wvfa 
transaction, had taken place up to ilia 9th of Aggin. 1214, B. S. 
when the kubala was executed, is evident from the tebtimony of 
the witnesses and from accounts of the above date. From thn: 
evidence of Neelkaunt Holdar,a witness approved by both parties,, 
it likewise appears that the plain tiff's father received, in 1214 S. 
from Ram Gopal, Rs. 396, and in 1215 B. S. Rs. 804, altogether 
Ha. 1,200, and that there was due to the plaintiff’s father for .1214 
* B. S. from 9tfi dssin (the date of the deed of sale)>to the end of 
Ckeytf Rs. 335, and for 12145 B. S. Rs. 600, altogether Rs. 935* 
The surplus Rs. 265, paid above the interest, must. be carried to 
the respondent’s credit, and deducted from the principal, and. the* 
appellant be made liable for Rs. 4,950 9. 14. the amount of 
the accounts adjusted at the time of the k^bala, And I am of 
opinion, that the fact of a nonadjustmeiit of accoui^s in a case of 
conditional sale, a tranaaction in which it is neceaaary that Iho 
accounts should be correct and complete, is sufficient to nullify 
the claim to an a];Niolete tale. The settlement of accounta which 
was neglected to be made on the 9ih of A$iin 1214, B. 8. was not 
completed at Any siibeequent period, for the parties did not meet.ao 
they had agreed, for the purpose of coming to a settlement abouti 
the dispute sum lof Rs. 41. 6. I am of opinion thenefore 
that tlia appellant it li4bie for Rs. 4,694. 9.14. with iiiteresk 
fVom 1220 B. 8. that the dm^ree of the Provincial Court should ba 
amended, and the mortgaged estate in qiicalion, which< has appa<» 
rently come into the respondent's poasessinn in consequence of tha 
Provincial Coua'a judgment, shonld be restored to the appaUaat, 
and in tbe evmjt of his failing to pay the above principal, ^ssithi 
intereet, should be sold with his other property. Tbe pe pert of 
tbe case were accordingly ordered lobe laid before another Jndge 
for hia coacniiiance in the following decision, vis.. *^Tbat ttia 
dec^ nC the Pfovinciai Court, datm November 17th, 1821; be 
emendpd ; the efiaim to a cooctaaiveeale of the above asiale dtainia^ 
•ed; that the appellant be made to pay to tht respondent theamonat 



cikiiEs 

»r ^ 4, 14 v|m>Mi^. «ii4 tlliirltfia <#! 1 

ittl»r«ii» iiltog€tii#ir Ht. dtSatt 9 "14. irkK 

tli« of ibe dectfse ii«i(lll be Wej^V ';^. 

cosit be ekarged |o ibe bpfMtfiiiits thet the kiniifafed^ 

whicb bae com# ielo llie mmideiife poeaeaaiott in cen^eij^diici 

of the d^ree of the Proviociei Court be restored to the e^ibmtf 

ai>d> at from the eummencemeiM; ^ mo B. S. the laipond^ta Dii^ inA 

have only received interest for 8 years and 4 nioaths, and hoi for oUivrs. 

1 1 years and IQ months, that they be not i^utredT to fuvitiifo^ 
waiiiaut accoaats ; and that if the appellant foil to pay the above 
sttoi with costs, that the mortgaged estate and Uk% appellant^ 
other property be told to reali^ it.*' . « 

Kishen Kinker Turca Bhoshun filed a petition in thii Court ae 
a third party, setting forth his interest in the present cause, and 
that he was the appeHant’e own brother. Subsequently this casd 
came to a hearing, on the 1 1th and 1:2th of July in the lame year 
before the Third Judge (C. T. Sealy) who. after a peruaal of all tho 
papers, recorded bis judgment in the following terms: 

After a consideration of ail the papers and circumstaficM of * 
the present case, it appears that the appellant Ramkoomaf Noseef 
bacbusputee (originally theodefendant) sold the lands in dispute 
to the plaintifTs father* for the sum of Its. 5^001, on the 9lh of 
Aesia 1*214, B. S. ; and received from him on the tame day aar 
ikramama^ by which, provided the above purchase* money was 
repaid by the defendant on or before the 9th of Astta 1219, B.8., 
the plaintifTs father agreed to restore to the defeiidSnt the deed of 
sale, as well as the other documents afifiifed thereto. As; however, 
the above condition was never fulfilled, and the prescribed period 
elapsed, the plaintiff's father preferred a petition to the Court, to 
conformity to regulation 17, 1806, and the Court according to the' 
provisiaiis of that regulation, issued a notification to the defondant, 
itifortiiKig him, that if he did not repay the purchase money of 
the mortgage and conditional sale within the period of one year, 
the sale of the lands in dispute would be made conclusive. The 
defendant, however, neglected to pay the money within that period. 

The defendant s allegation, moreover, With regard to Bs. 41. 6. 6. 
being interest in advance, is evidently a mere fabrication. For, at 
the time when the deed of sale was executed, in coi\peqaened of 
the purchase money being deficient by that sum, the ple;intiff*i 
father brought forward a claim to upwards of Rs^TOfi, due to hint 
on a for irer account. The defendant admitted mis cfoim, bWt de* 
manded the sum of Ra. 500 already paid by him to the ofaintifTs 
father ae interest. As, however, no accounts^ were fortncoming, 
which furntehed the dates of the dealing! between the parties; 
it was agreed mutually that they should go^i# Bhatfuifah and 
comp.<rethe accounts, and that the balance shouU be paid to 
whi(4i ever party it should be found tor be due, and cdeed of sale 
for Rs. 5,001, was executed with the confeniland approbation of 
the defendant, it does isot ap;>ear from tbO allegatioiii of the 
paHies, that the plaintiff's fatheir had any iniention of defriutdisTg, 
or evading the regulation, or whether the above ifom wai f6ld% ' 
intevesi in advance or not. On the other hand; it'hiii been eleiitir'*^ 
eatabHshed by the depositions of witnesseli, that tSie Above' iuia " 
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im. wat taken «• a former batance, and the deed of tale executed ; 

■ ' and it ie evident, that ae long at no fraud or deceit is diecovered 

BsnAeo* in a bye^bit^fa transaction, its validity is recognised by the 
oiar^Mesee regulations, and caunOt be set aside* For these reasons I am'of 
opinion that» according to regulation 17, of 1806, there can be 
Bhiigwntce no doubt relative to the sale of the lands in dispute being absolute 
Ihhiii Mid and conclusive. And, although it is probable that the parties 
otiicrs. had, according- to the agreement, come to a settlement relative 
to ^e sum* of Rs. 41. 6. 6. yet as this has not been clearly 
proved by the existing documents, and it appears that the plain- 
tiff's father ^id, from the 9th of Asita till the end of Cheyt 1214, 
B. S. and in 121$ B. S. receive, 'above the interest to which he 
was entitiwl, the sum of Rs. 264. 8, 1 am of opinion that 
both these sums, viz. Rs. 4i. 6. 6. and Rs. 264. 8. altogether 
Rs. 305. 14. 6. should be deducted from the mesne profits 
awarded to the plaintiff by the decree of the Provkiciai Court, 
and given to the appellant, as his right ; and that with these 
alterations and amendments the decree of the lower Court should 
he confirmed in its other points, and all costs be made payable by 
the appellant.” In consequence of this difference of opinion, the 
papers of the case were ordered to laid before a Third Judge. 
The KaAcelsof-the parties having attended, "the case, in conformity 
with the order of the 12th of July 1826, was brought before the 
First and Fourth Judges (W. Leycester and W. Dorto) on the 
3rd, 10th, and 16th of January 1826, when all the papers filed tn 
the Provincial Court having been read, as well as the groiinde 
of appeal and the reply ' thereto, and -the opinions of the Second 
and Third Judges recorded in their proceedings of the 3rd*of 
Januanr and I2tli of July 1825, and the petition of Kishen Kinker 
Turca Bhoshun, a third party, the case was deferred for further 
consideration, and came to a hearing again on the 31st of January 
1826, when judgment was passed to the following effect : 

** We are of opinion, with respect to the item of Rs. 41. 6. 6. 
mentioned in the defendant's (present appellant’s) reply, that there 
it no evidence of any fraud or -deceit with intent to evade the 
provisions of regulation 15, of 1793, eo ae to come under its 
penalty ; nordoes timers appear any trace of the illegal compo- 
sition of thf other parts of the 5,000 Rs. for which the Kubala 
was given. With resprot to the balance stated by the appellant 
to be doe to him. it is inferrible from the evidence of impartial 
witnesses, that the sum realized by the mortgagee was 600 Re. 
per anaum (which was the legal interest) except that in the second 
year there was an excess of Rs. 264. It is presumable, also, that 
tbe«mortgagor was visually in possession, and ae the principal 
«fthe deed of sale with interest at the rate of 12 per cent per 
emnuMf was fot paid or deposited in the treasury of the Coiirt 
within the pbriod specified tn the deed of sale, or subeequently in 
one y^r, the perioa allowed by the regulation (due notice having 
beUa. given after the expira^on of the etipulated period as required 
by die irei^iaffoiie), the title of die seller of the lands in dispute 
aM uddcmbCiilly ceased, and the conditional tale has be4^ine 
^ boncHrdyi. Far these reaeone, dierefore, we concur in the judg- 
Jbent of die BlDvinGial Court, dated November I7th, 1821, except- 



<n!8fe8'm Tf» 9 IHiirANIfr' |4f 

mrwiohpMOfittt nfimtatbttonWI^ Wiltb* U^' 

dsdiu^ fron ilM «eeoMiU ia favour of tiMiA^taat (p^UiA ^ 

defftndaiil)/* A deem wet tccordingly omnSu TO fore* lUml^ 
going exctptioiia affirming the jadgment of tne Cali^tU Profiiictal 
Court of the aboTt date, which decreed the elaim to the laodt in 
ditputo witii motoe produ from &» year 1234 B. S. titf the 
napoodeou ehould obtain poiaesaion ; and aa it appeatod diet the OoS aa4 
letpondenle had obtained potaettion of the laode in diepute undpr otbma 
the decree of the Provincial Courti it was provided by this decree 
that Rt. 264 should be deducted from Re. 2a400, the amount of 
mesne profits specified in the Provincial Court’s decree* and the 
balaoce of Re. 2; 136 should be paid by the ^pellaht to the rm- 
pondent, together with mesne profits for the lands in dispute for 
1224 6. S. till possession was restored. All the costs of the Court: 
were made payable by the appellant. 


^AMCHUNDER SURMA* Appellant* 1820. 

veritti - m 

QUNGAGOVIND BUNHOOJIAH* Respo^Cot* Feb. itt. 

THE respondent brought this action in the Dlnagepoor 23fHaV The widow 
Court, on the I6th of March 1*846, against* the appellant andj^*^*^- 
others, to recover possession* with mesne profits* of Bunnurrah and 
four other villages, and a portion (15 anna* 4 gunm share) of out cMl- 
apother village, being part of a 5 anna share in a zemindaree in Oren, bat 
Kismut Perguntia thowra, Zillah Dinagepopr. The* suit was laid pajwr 
at Rs. 936. 3. 3. three times the annual amount'of assessment 
The plaint set forth that Bungdurrah* dtc.* seven enAre villages, « ^rtion 
and a 15 anna 4 gunda share of another^ conetitoted a fifth part of her leto 
of the zemindaree Kismut Pergunna Cbowra, and were assessed hnsbaod'o 
at Rg. 368. 9* 11 ; that the piainAff’s half-brother Prannath Rai Sr bioipi* 
gave to one Radbanath Bunboojiah* with the plaintiif’s consent*, rkuiii be^ 
Deegha and Furadpoor* two of ffie above seven villages* subject to fi^; but such 
a jumma of Rs. 56. 8. 1 0. for the use of an iddl named Isr *pp««r- 
Gopal Deo Thakoor (which was placed in Rataparah* the village coni? to 
in which the plaintiff resided with his stepolother* and half- hove been 
brother) and retained possession of tbs rsmaining villages* which the object 
are the object of the present suit, for the pdliod of his life; that 
on the death of the plaintiff’s brother in Aha year 1217 B. g. his jotuiSTtbe 
widow Adiah Mye Dibla registered her name in the Collector’s cl«im of the 
office as proprietor of the villages in dispute* WithoiA the plaintiff^s was 
knowled^* and on his remonstrating end opposing the measure* ^||^h>w- 
she told him that the registry of her name durtpg her life for the PMiwrtv 
villages in dispute, the profits of which would amrd her a means whkh 
of subsistence and serve to defray her exe^nigl espences, would dovolvsd 
not in the slightest degree affect his rights, inasmuch es. , lie was 
the sole and undoubted heir to herself and W lata hushaby v Ussth of 

he would certainly succeed her in the property eyeaTOl%t emdlMr hui^ 
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tm- vpuld, in ih^ |f)ifriiii« be eiilrwi|e4 witli Uie neb^ement of ell 
nuaturt relating t 4 » iJ|ie:iMitalo^ tbat the plaintiff maM aaltaSad 
biifi^eiait by these assuraocest Md wfisi io reside in another tillage, bnt eras 
oatiAM* tocapaeltated by illniKM E^ aepiiintaoiliag the esiale* and 
returned ia 1221 on hearing of the death of MaMuaifaiuit 

desivtp Adiah Mya pibia, and perfornied the asaal axeqiiial eeremoiiies 
lier bus- for her ; p^at Jankeenath Ral, bowever« and the oilier defeodaoief 
bend's b«U- to relinquish posseesion of the villages in dispiits> on the 

^rrxclu- thaie baying purchased a 7 anna share, and liamchuqder, 

sieo of hit on the plea that Mtissummaut Adiah Mye Dibia bad made a gift 
nstenial to him of a 9 anna sbara. The plaint proceeded to state, that as 
bro. Musstiminaet Adiah Mye D^bia was«a widow and had no children, 
t]ior*i * empowered by iha Shaners to alienate the villages 

crsad-cbll- in dispute bjf gi(^ Of Sale : that as the plaintiff and his deceased 
Srsa. brother were descended from the same father and graudfaiher, iba 
plaintiff was alone entitled to offer the funeral oblations on his 
death, to be hit heir, and to lay claim to the estate in dispute, 
and that he had only delayed to sue in consequence of his inability 
to defray the legal eapences. I'hese were the grounds of the 
action. 

Jankeenath Rai and the other defendants, stated in answer, that 
the villages in dispute did not constitute t^ plaintiff’s hereditary 
ast lie ; that the maternal grandfathers of the plaintiff and of 
Pr itinathRai were different and distinct individuals ; that Pran- 
nath Rai derived the estate in question from his maternal grand- 
father (being bis daughter’s son) was in sole and uuiiiterrupted 
possession during his life, paid the government revenue, and died 
in 1217 B, S, ; that op his death his widow Mussummaut Adiah 
Mye Dibia, (in consequence of Bhugwutee Churn Rai having 
obtained forcible possession of the estate, collected part of the 
rents, and being about to register his name in the Collector’s 
office) was reduced to great distress, and finding it diSculi to 
defray the expepces of his sraddha^ to pay her husband’s debts, 
and to procure subsistence for herself, made a proposal through 
the pliuntiff toJankeenath Rpi and Rownia Kaunt Rai (the father 
of the other defendants) to sell them a 7 anna share; that at the 
request of the above oamed individuals, Mpssummaut Adiah Mye 
Dibia and her brother Ramchunder came with the piaintiiV in 
1218 B. S., when she received io cash Rs* 1.500 (the sum she bad 
fixed as the price of the 7 anna share) wiih which she pa'd the 
eapences of the araddha and hpr hupband’s debts, and obtained 
the ineans of subsistence, eaecuting and giving to tbeni in 
^turn, a deed of a sala, signed voluntarily by herself, and put them 
ill possesion of the pprabased portion. Had the plaintiff possessed 
any dIaim or title lOvthe vRUigea ip dilute, he would either have 
reglf ^red his impie ioconjunctiop with Prannath Rai a« proprietor, 
or<wpnt4 hareftoposed iha registry of Adiah Mye Dibia’sname 
pp : her .hotbaiid s dealh, or her .sale of the 7 anpa share, Tlie 
defer^ipi^ maintained, that the Sha$ter^ permitted Adiah 
Mye Pihi| lo sell the 7 anna portipp for the purpose of defraying 
Iha ea^iaacee |icai^ in the performance of her husband’s eae- 
quial iciMlb Aif ipayUig his debts, and of procuring suhsistenca for 
1(0^14 afi4 lh|t the pUialif ^ imjmtly jnsiiluted the preteat 
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Mtt«t 8w inttigMuMi of Shofusaloo Ckiin* Nai» #fo Npl* 

daaih Pr«fio«t& Rai, iiM ft ^ tliia 

mousia Oeagha aod Piifaidi|l^ (baiof part al"# I atfliSl ofRaafeM^: 
tha zafiiiiidarea)io faYiMir w^na RAdbaaalhlUd 

wIkiui ha aubaaqaaiitiy ohuioad a 4aail of aala h hM mnuSt^ 
undar tha ficlitioua iiama of Rajkitlmar Ohowdrfa Ida initeaki giga^^ 
imcla, had it registered, paid fainitaif the axpaoces ill order to Jtsib / 
obtain posaasticm, and had caused him (Radhanath Ria Moeltar* 
jiah) to sue them (the defendantii) with tha view to* depri^ them 
of their lights. 

Ramchunder Boiiboojiah filed an answer to the following efiect : 

The plaintiff has no claim or title to the estate in llitpute, which 
descended to Prannath Rai from his maternal grandfather, as his 
daughter's ton. The plaintiff is in possession and enjoyment of 
his ancestral est:)te, and has not given Prannath Rai a share in it. 

The ancestral estite and property of Prannath has not been di- 
vided. The plaintiff did not perform the iraddha or other funeral 
ceremonies on the de^iih of Prannath. But .Mussummaut Adiah 
Mye Dibia, his (defendant's) sister and the widow of Prantiaih, 
who was the person entitled to perforin the sraddha and other 
exequial rites on her husbasid's death, and to succeed to hit estate, 
ffave him (defendantf a 9 anna share of the semindaree in dispute, 
imr the support of herself and the spiritual benefit of her husband, 
and vested him with power to perform the traddka^Sec. To prove 
these his allegations ha (defendant! could produce the deed of gift 
eignedby Mussummaut Adiah Mve Uibia.aud bearing the register's 
signature. Accordingly, on the death of hts sisterin I'i21 B. S. he 
performed her funeral rites with Uie customary ceremonias, in 
conformity to her request, and had, from the date of the deed of 
gift, been in possession and continued to pay the revenue of the 
share which he had received in gift. Adiah Mye Dibia waa per- 
mitted by the Shmien to make such a disposal of her property 
to him. and the plaintiff had unjustly institated the presant suit 
at the suggestions of Bhugwutee Churn Rai. 

I he plaintifi', in replication, denied that be ever proposed, on the 
part of Adiah Mye Dibia, the sale of the 7 anna share, or that the 
accompanied him. at alleged by the defebdanlt, and stated that 
as the proceeds of the estate in dispute were very considerable, the 
Shasters did not empower her to alienate the whof^ of it by euie 
or gift : she was only permitted jto give or sell a fbw bee^^s of 
land for the spiritual iienefit of her husband. * 

On the 17th of August 1820, the Zillah Judge fihdipg from the 
vyuvuntha submitted by the Pundit in rsj^y to the ioterrogato- 
net of the Court, that the sale made by*Aai»h Mye Dilna,^vndow 
of Prannath Rai, of a 7 anna share of her late hueband'e estate, was 
vabd, but that the gift of the 9 anna ebaA wasullegai, passed a 
decree awarding to the plaintiff iXMaeseiow of tii#9^^^^ portion, 
which the defendant^ Ram Chunoer, was directed to relinquish. 

The plaintiff*# costa were made payable by Ribicbunder^ |od 
those of Jankeenath Rai and ihe otiier deAtidanlii by the j^nijiff. 

Ramchunder appealed to Ihe MoorriiedidM Prbvincim 
agaanet thie decision. On the 23d oi Jeile ISSl , the FouTlh Jiid||p, 
coaoufiiag ia ike dectaioa iff the Zillab Geart wU^ ewaaltbd me 



|lb‘ tH ttfB ttnJfiER BlSWlNIft 


JMM. giifit owd* M fte appeUmt df tba 9 Mila »bar« in'dispate, dikiaisted' 
- I II ■■■■ the appeal ftad amrniiMl ttie decree of fhe Zill^h^Cotiit. The cbste 
of iHPpeal weie made payable by iheappeltabt Tht appellant; 


Stidder Dewaony Adaerjoit, #hich waa adlhiUed by the Second aiid 
Siaboo* Third Judaea, on Ae arpt^ that the defendahta, in the Dinage- 
Jiali. poor fillttB Court, had elated that the mammal grandfatheri 

of Prannadi Bunhomiah (the late huaband of Muaaommaut Adiah 
Mye ,Dibta)*a&d Gungagoviiid Bunhocjiah were distinct and 
diSetent peraona. In such a case, Gungagovind would not be 
entitled to aucceed toPrannath'a property, aiid Adiah Mye Dibia 
would retain (he power to al!ienate if by sale or gift. Thia point 
not having b^en thoroughly and aatiafactorily inveatigated in the 
lower Courta, it waa deemed adviaable to allow a further conside- 


ration of the cate. It accordingly came to a hearing before the 
Second Judge (C. Smith) on the 29tb of June 1826, who recorded 
his judgment on die 5th of July. The following is the tenor of 
the vyuvuitha epbmitted by the Pundits in reply to the questions 
propounded by die Court. 

Ansrrer 1. — If a Brahmin resident in Bengal succeeds to and 


obtains possession of his mother*s estate; and dies leaving a widow 
and ha\f*brother, and if such estate was enjdyed by his mother as 
afridAun, or aa a paternal inheritance, in either case, such estate 
having devolv€\^ on him hereditarily, must on his death descend 
to hts heirs, and will consequently go to his widow to the exclusion 
of his half-brother during her life time. Authorities; Text of 
YajnyawakyUf cited in the Daya Bhaga, and other works; 

• «4 daughters, both parents, brothers likewise, 

and their sons, &c.” 


Answer 11. — On the death of the widow, the property will des- 
cend to her late husband’s half-brother in default of a daughter, 
daughter’s son, father, mother, or uterine brother. Authorities ; 1, 
Text of Yajnyuwalcyaw cited above. II. The Daya Bhaga and- 
other works: ** The meaning is, that the whole brother shall inhe- 


rit in the first place, but, if there be none, then the half-brother.’^ 


Answer 111. — One half-brother is allowed by the ShaUen to 
aucceed to the property hf another half-brother, although they may 
he descended from different maternal grandfathers. The autho- 
rities cited in aifpport of the two former answenare also applicable 
to this. , 


Answer iV. — A Vidow having succeeded to the property of 
her deceased husband, has the power of alienating by sale so much 
of auch property (and lip more) as maybe necessary for the pay- 
ment of debts contriiictjed by hmti for the support of bia family, for 
her own anbeiatmee, for the support of her huaband’s family, and 
for (liij^rfprina^e of ffia exequial rites, ^he may likewise make 
a gift' mpdrtioM to the extent of her late husband’s property 
for oflue soul. And, if these objects (viz. payment of 

del^ta^i,qx]^iilCiH df ireddha, Itc.) cannot be effected without the 
ealeorau tlm]^^ she has t|ie power of disposing of Uie whole 
of it. 9 "n^^ permitted to mlienate by gift or aale, the 

whcde, of the property, solely at the auggee* 

tiPn of tier ewir trill and pleaeiire. Aniborittes; 1. The text' 
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^ ATorMla cit^ ia m|d ell^ .wprkf : 

** Jf a wifo t« addf^i^ Sf 

death, or jmi a imi *^a^ 4 dii^ ;ftt4il 1^ 

paid by Uiee/’ the 4)ittiit pay it, Itowafar 
were; teft ih her liaadj.^^ ll« Hie- aad 

other works, tfai^ assets of Sie4itti«tod kete bm leceised Kuii 
by hiswilB^ she most pay the debt, «*kbweveir unwittUig;’'' tfaatjish. 
is, even though she do not prondse io pay it* But if ^e wife, so 
inslntcted by her husband at the {Mint of dekdi, lit tme w 
*‘my debt must be paid by thee*' do promise to dbchttirge it, 
must then pay it, even though asseU Werp not left in tier haiidji/* 

111. The Daya Bhaga, B^en a gift or other alieipatioa js ^ 
mittedfor the completion of her hueband’s funeral riles/' IV. 'fhe 
Daga'Bhagat Hence, if she be nnable to subiist otherwise, she 
is authorized to mortgage the property ; dr, if still unable, she 
may sell or otherwise alien it: for the same reason is equally 
applicable.” V. Text of Ycgngawalcya cited ;in the Kiooda, Arc, 

** He who has received the estate of a proprietor, leaving no eon 
capable of business, must pay the debit of the estate,” and, For 
women, the heritage of their husbands is pronounced applicable 
to use. Let not women on any account make waste W their 
husband’s wealth." «Tbe mxt of Bkarolo, The term <^ #aste” 
iotends a widow’s incompeiency to alienate her husband's pro- 
perty at her pleasure by gift or sale.” Tbe Daga Ruhacgu, 

Answer Y. — The grandfather's property (by question L) having 
devolved on his daughtsr's son, and on m death on his widow, 
such property will, on the widow's demise, descend to his half- 
brother, to the exclusion of his maternal grandfather's brother's , 
grandchildren, who appear, from the tenor of the question, to be 
alive. 


This vguvuitha is founded on the Daga Mkaga, Daga Tuhtfa, 
Vivada Bhungarnuva^ Vivadarnuva Sctoo, and other worke cur- 
rent in Bengal. 

The cate having been gone through before the Second Judge, 
be observed, that it appeared from the repUee of tbe Pundits, tnai 
Prannath would be succeeded on his aeath by his widow, and 
on her death by hie half-brother, the respondent, and that the 
widow had tbe power of giving away a portion of her hushand'a 
property for the benefit of bis soul ; and that the vguvustha of the 
Pundit of the Dinagepoor Ziliah Court (which had not in the 
slightest degree been controverted by the opinion delivered 1^ the 
legal authorities in this Court) declared that the widow has the 
power of alienating by gift from one to three-sixteenths of her 
husband's property. He was therefore^of .ppimoa, that it would 
be advisable and proper to amend tbe jad|^eiit of tbe Ziliah 
Court, which altogether annulled the dwsd of ^ft executed by 
Adiah Mye Dibia in favour of her owu brother fISie appellant) on 
the 16th of Aghun 1219 B. S. as well as ^e decree of the Pro- 
vincial Court, by which the above decision; ^latlve to the deed of 
gift was upheld, to award to th® respomlejai posssesion of a Ganna 
share with mesne profits from the date of the ZOlsh C^ 
decree, and the remaining 3 anna share tq the appelleot es donee 
SLuder tbe above deed ; to make ^ par^i pay the coefo 
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ihnt Courts is propoiiios to tlis award agalSsi sacb« aad to alio# 
■■ ' — fiJiugwutee dium Rai« wlioappsafsd Man Ossrdar, the po^sr 
MmefaM; of ui»littttu»g a Titular aaU^ ateuld bs sUdcsonsidar himftsif as 

ftor auriM, pp,«0sung^a^ 

•oviS?^ 1 bo caio was aaai liciOiiAt bafore tbe Third Jadga (C. T. 9miy) 
Bttttbos* t>ti the 23d of Jattoary li26» who« kansg psfosed ail llis^a|>eis 
Jt«ii. in this cats, aa wall as the copy of a decree pasted by llis Msdr^ 

shedabad Provincial Court, oa the 20th of July 1 8 19^ which had 
been died h% the reapondent'i pleader, recorded hie opinios to 
the following effect : 

** It appears that the respondent sued to set aside a deed of 

f ift executed hy Adiah Mye Dibia» ^widow of the late Prannath 
lunhoojiah in favooMf her own brother, the appellant, who, on the 
other baud, adduced evidence to establish Its validity. Although 
the Shaitert allow tlie widow of a chiidiess Hindoo to give away a 
portiou of her late husband's property for the bene lit of his soul, 
vet it does not appear that the present gift was made by Adiah 
Mye Dibia to her brother with that view; and, if the Court were 
to sanction a gift of the present nature, every Hindoo widow would 
bs alienating by gift her husband's property to her brother's 
and relations, and would thereby deprive her husband’s heirs of 
their just rights. It appeals moreover, frgim a decree of the 
Moorshedabad Provinrial Court, dated July the 20th, 1819, fiJed^ 
this day by the respondent's pleaders, that* Prannath Bunhooji^, 
husband of Adiah Mye Dibia, during hia lifetime, made a gift to 
Itadhanaib Mookorjtah of the mouses Farad poor and Deegha, for 
the use of an idol. This gift was allowed and held to be valiA 
by the Uegister, and the Provincial Court, on the authority of the 
vymn$^ha of the PundiU of the Court, and a decree passed in 
Kadhanath’s favour which had never been reversed in any Court 
of jusUce, but on the contrary upheld. Notwithstanding this, 
however, Adiah Mye Dibia had given her brother a 9 anna skiue 
of the above mouaas. 1 am therefore of opinion, that the decisiona 
of the two lower Courts relative to the grfi of the 9 anna sl^re 
should be affirmsd; that the appellant should pay the costs of 
all the three Count, and mesna profits from the date of the 
ZUlah Court’s decree ui^l he shall have restored possession of the 
lands.’*' 

in eonsequence of this differeuce of opinion, it became necea* 
aary to aubmit the cate for the consideration of a third Judge, 
and it aoeordingly mMue to a final bearing before the Fifth Judge 
(A. Rota) who observed that, from the vyuvuitha it appeared, that 
the widow of a Hindoo had the power of making a gift of from 
one to three-aixteeull^ pt her late buaband'a property for the 
ben^bf his soul, eaA the gift of mne-aixleenths niMa by AdiiJi 
Mye Dibie to fae^ brother wee ihertfove illegal ; that, beaidee, it 
teemed that Adiah Mye Diiua, when abe executed the deed of 
gift, wa« aaly fifteen or eixteea yeare old, and it was therefore 
probable that hey brother (the appellant) had persuaded her to 
exeeum a% jMtffimeftt according . to hia own views and wishes. 
For thes»#i|asoiii| he ibonghi the Cenrt would not be justified m 
uj^oldiog tl^f of tlie deed, and coneideriDg the ^dgmeut 
of the two loeret Courts to be proper and unobjectionable in eveij 
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i«s(hM« 1ui» io coMWfiiiet wi^ tiM HiM ptMtd n fUl. 

ffitmiafitif tha uppiuU ud affimuif Iba judgniaiil *f tilaOdai^ 
iSt Hia eoalft of tlie tbraa OfAm pftlrfilo % 
appellant^ aodawardiog to tba mpondant p o iiia ii dl i if 
^ lliapula. with amiM prolks from tha data SSIlldk Oo^ 
dl«K«rtii tUiaach Uaiaaa lOAloraUoo abottid^ ^ 

^Bbogoattae Churn liai tba OQtrdar^ waa it iba lama tiasojliih. 
iaformad :ibat ha waa at libarty to iaatitota a n^aiar aub ^ tba 
movary of any ^igbta which ba aatfbteooaldarldiiiaalf to 


BYALNATd and otbara, Appallatita. 1828. 

oartat 

KEWUL RAM and othara» Raspondaota; Feb. 22nd. 

THIS waa a suit inatitutad in Iba Baitaraa City Cotirt on tba tiie pre* 
30tb of February 1815, by^he appallanta agaiaat tba raapOadanta^ 
to recover Ra. 525,«Daiiig a moiety of tba value of cartain mtain * 
donationa. aeotitoany 

Tba plaint aet forth, that the plainUffa and thair family in tba one of the 
aaarctaa of the vocation peculiar to thair sect froid tinia liwma* 
morial, ware the first Ounffopooirai or condoeiora who met 
the Raiiea Ruttun Koonwur, at a place called Ramanggor on hat ductort, 
pilgrimage to Kaahae (Banarea) and paribrmad the caramoniat myst be di- 
cuatomary upon such occationa, and that afterbrarda, the dafibi* j. 
danie joined her at the inatigation of one of her relations ; that on 
tha next day they accompanied the boat which carried the Ranee, them all, 
to tha ghaut called Asaea Sungtfm, the plaiatifia awimmifig and aooordiog 
the de&adanta going in boats ; that conaequ anti y, according to 
ancient usage, they were entitled to a moiety of tha praaants ^ ^ 

made by the Ranee ; that tha dafendanta wishing to deprive thani 
of their rights, they laid tha matter before the magistrate, by whose 
order the property given,* amounting in ualue to Ra. 630, waa 
seized by the city Kutwal, but restored on the 19th of January 1615^ 

A.^ aK- ■ • • ‘.A 




were referred to a regular suit. 1lie plaint preceded to state 
that Ra. 3l5t, being half the amount of the profeity madinver to 
the defendants, and Ra. 210, half the value of other property 
received by the defiandanta ^m the Ranee*a Sircar, waa what 
they now sued for, the total aaaouiit of their oWm being Ra. 525. 

Thadefendaiiia, in answer, declared the clbim preferred 8y the 

S laiotifiTa to be wholly unfounded, and stated above named 

,anee,.wbo bad for niite generations been the Jkjman of their 
family, gave all the property specified In the plaint, at the time 
of ^ the eclipse, while ahe waa on the Oatigei te the defendant 
Kewul Ram, aa could ba proved by dm fetter wrilCen by the 
Ranee, which waa attached to the Kntwwl*# teporl oenti&bed in thd 
proceedinga of the Fo^aree Conrt ; diat e^eit the IRanety oii hi 
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fonper ocetiton, pama oa a pilgrimaffa to that citv, in Ilia yaaf 
- 1866 Sumbut, aha gave to thapi <tha defandanU) all the an4 
JDuchhna or sacrinciai Am; that it waa ap astablUhad custom 
» from lima immemorial among the Gungapaoirast for a pilgrim to 
iniart in a book the nmna of ahaCaver person of ifaeir sect 
might with to employ as his Purohit or officiating priest, apjfl 
a Jujmant after having made the usual presents to his Parobtf, 
chose to give any thing to the other (htngapqotra$, be (the plaint- 
tiff) had nothing to say to such extra donations, and that the 
plaintiff had unjustly instituted the present suit against them 
the instigation of fraudulent individuals for the purpose of ipr 
juring their uharacters. 

The plaintiffs, in* replication, maintained that there were sis 
tribes by whom no Gungapootra had ever from time immemorial 
been appointed to officiate specially SLgPurohit. vis. the Mahrattat 
the Jhireahf the Ooriah, the Bengalee^ the Parbuttee or hill tribe, 
and the Go$aini or Fakeerg, 1 he Gungapootra who accompanies 
and conducts a pilgrim belonging to either of these six tribes into 
fienares becomes his PurohUi that as the Ranee was of the 
Jhireah caste, the allegation of the defendants that they had been 
her Purohit for nine generations was eptirely false, and that when 
the Ranee came to Benares in 1866 ^um6t*r, Sheopershaud Gun* 
gapootra was her conductor, and received presents and donations 
from her without any opposiubn on the pari of the defendants. 

The defendants in rejoinder, stated that they did not receive 
from the Ranee any preseuts besides property to the value <^f 
Rs. 630, as particularised in the proceedings of , the Foujdaree 
Court, and, that the Ranee being of the Chowhan Rajpoot caste, 
and long resident at Sumbul Ourh, to the westward, was not a 
member of the six tribes mentioned by the plaintiffs, and was their 
ancestorial /ti/man. . 

On the ]9tn of May 1818, the Register of the City Court, in 
decidifig this case, observed, that it appeared from the statements 
of the witnsMes Nagimund, Bijyenund, Bustes Ram and Ram* 
pershad who belonged to the same caste as the parties in the case, 
that Ranee RuUuu Koonwur belonged to the Chowhan Rajpoot 
tribe, but in consequence jof residing in the Jhireah territory had 
become incorporated with the Jhireah sect, and according to the 
usage of the Gsutpopoofra^ was considered as a member of ^at body; 
^consequently, in conformi^ to the customs prevalent among the 
Gvepajobofras, thwplaintiffs were entitled to receive from the de» 
fendants a moiety of the presents, inasmuch as they wentoot to meet 
ihe Ranee and became her conductor. As, however, it appeared from 
tbe evidence of Moqrlee^. Dhar, Teekha Lai, Rampershad and Deo 
Du|t*the witnesses of tbs defendant who were summoned to depose 
to ^a value of^tha psesents^^hatm plaiotiffii in their claim had 
overrated their Moiety, and ^ proceedings of the Foujdaree Court 
declared that the defendants after giving security, received from 
the ppurt , presents amounting' in value to IU« 630. 11, only a 
qsoiatv of .ffiis sum should bb awarded to them, be accordingly 

J assea a llMiroe awarffi to the plaintiffs Rs. 315. 5. 6. and 
ism'iastog the |nst of their claim. At the award in favCur of ffie^ 
plaintiffs excesillMl Rs« 300, and as a suit for any sum from 
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*1. 300 to Rt. 800, roqtiieed o tliiity-<^tir6 hipoo dU tii 

Mtli wero madd poytble by thd doftindantt. 

Both partiM al^f^died td the Beiiafe* Pr^bcidl 
plainiiA for Ra. 900. 10. 69 lha bilaaed Okbb bfijtiiidl claim 
mstiiiaaid in the City Court ; and the defeiidilmli fbi !ti. 018. & 8> 
the amount which had bean awarded to the^ jdaioiiSI. On the 
OOtfi of February 1891 y the FIbt add Offlciaunw Jiid|aa of the 
Profih^i Court concurring in the decision of me Const btHow» 
rdlativeto the appealed frotii by the plaihtilRi, d!einiaici|| thaif 
appeal with coiu, and affirmed the decree 011 that point Uisap- 
proving, however, entirely of the award made by the City 
Judge which formed the groilbdwork of the appeal preferred by the 
defendants, they pasted a decree in their favour, feversing the 
judgment of the lower Court and making all costs payable by the 
r^pondents (original plaintiffs.) 

A petition for a special appeal was preferred to the Sudder 
Dewaiiny Adawlut by the present appellants. The Second and 
Third Judges (C. Smith and 8. T. Goad)> adverting to the 
ancient custom of dividing the presents, and to the incompe* 
tency of the donor to disturb established usi^e, did not see any 

{ ground for reversing the judgment of the City Court pasted m 
avour of the peiitioiArs. I'hey therefore considered it expedient 
to allow a farther consideration of the case. The respondents, 
although they had acknowledged the receipt bf^the summons 
issued by the Court, did not appear either in person or by their 
Vakeels, llie cause came to a hearing on the 3d and 4t1i of 
May 1825, before the Second Judga (C. Smith) who, havii^ 
perueed all the papers, recorded his opiittpn to the followinr effect : 

1 am of opinion, on the ground stated in my proceeding oh 
admitting a specid appeal, vis. the established usage among the 
Oungapootras in the city of Benaree, that the decision of the 
Register's Court is perfectly just and proper; that the appeals 
preferred by the parties were altcgelher improper, and that this 
CoQit should awara Co the appellants R§. 315. 5. 6, the ai&ouht 
decreed in their favour in the City CbUrt, and dismiss their Spp^l 
Ibr the remainder of the claim ; he therefdte ordered the papers 
to be laid before another Judge for his honCurrence in me fpl* 
lowing order : That the decree of the Benares Provincial Couit 
be reversed, and that of the Register'‘s Court be couftrmed ; t&at 
the respondents pay to the appeTlants the" suj^ of Re. 315. 6. 6, 
with interett from the date of this decree till payment be made. 
The costs to be made payable by the parties in proportion to the 
award against each.*' *. 

The case Was nett brPnght before tWThird Judga (C. T.«Sealy) 
end the proceedings having been ^ne he delivered his 

judgment in the foSowing terroe : ** If ap|:^ebi mfft all the evidence 
edmtced in this casS to the custom issong (Utweg^iras for 
ffie conductors of j^igriam to divide among themseives whatever 
preseuts eny one of them may have^ received individualfi^ and 
accordingly the eridebce of tne wifnessjSe Negirnund, Baste# 
Ram and Rampenhad, Who are of the MSse caste as the ^pel- 
ISiCBi, pfdves thpl the presents aiade by die hasbasd of ' 
Rottun Koongur were equally shared *by all the Oungapoatsiki 
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l» 96 > or cofiductorf ; and conaeqaanlly U it cloar that. the rilegattoot of 

the reipundeott retatiee lo the RaDee*i name being written in 

DftlMth their JujmoMi book* are aHogetber faite, and that no credit can 
be attached to the letter pnrporting to be written byher tothw 
Ram IS ; Qty Kutwali for it the Ranee had really been the Jujman ot the 
otlwfi. tespondentt for nine generationt^ her huetiand would . certainly 
never have given the preeente to othere/* On thit ground^ and' 
the reatoot mentionea in the proceeding of the SMond Judge» he 
fully concnrced in the opinion eipreteed by him. A decree was 
accordingly patied« reverting the judgment of the Provincial 
Courts a6Brming the decition of the Regitter*e Court of Benaffety 
and awardmgno the ajppellaoU the eum of Rt. 315. 5. 6, with 
inureet from the datd of the Regi^ter’e decision till pavment should 
be made. The costs of all three Courts were made payable by 
the parties respectively, in proportion to the award againat each. 


182S. . MUNSURN ATH CHOWDH RY and oRiers, Appellants, 

versus 

Feb. 20th. BHOW AN Y CHURN and others, Respondents. 

rSIt wm this was a suit instituted in the Bhaugolpore Zillab Court, on 
not lie the 17th of April 1817, against the respondents by Munsurnath 
sKeinsts ^ Chowdhry, Shupkematb Cbowdhry. and Munneeram (absent), aw 
P^Rpore, to recover rkmkhdarer rights in the’ mouzas Khoord 
kmiiiim ^kurawan, Molna i>eb, die. Asuhe and Dakhilee, in Yuppn 
with whom Pakhilgunge, The suit was laid at Rs. 540 principal, and 
the ciecen- Rs. 640 interest, from 1215 to 1223 F. S. Total Rs. 1,080. 
nialfii^ttie- plaint set forth, that the plaintiSe and their ancestors had, 

mnciiid^ keen, from time immemorial, in possession and en- 

in Bbsttgttl- jpycnent of chukladaree privileges in the villages abovementioned, 
pove, for and could produce a decree pf the Court to establish their aile* 
^tions ; that as the Cbllector had made a settlement for these 
IroWltehtt in Ike name of Bhowany Churn Putwaree, one of the 

or foes. defendants, whh had purchased the proprietary right in them from 
one Aea Dobay, and as from the accounts to be produced, the sum 
npw cleimed was fotnd to be due to the plaintids from the defend-^ 
ante, who acted evaeivelv when applied to for payment, the plain* 
liflTg now sued and ho|^d for redress. 

The imewer filed on thwparl of Bhowany Churn Putwaree stated 
that the lemkidaree of Khoord Churawan and twelve other vil- 
lages, 44o/et and' DaXhsfac, was publicly sold by the Collector in 
coneequeoceof an applicaiipn made by him (the defendant) for the. 
realisMaon of Re» SHI. 14« on the 24th of July 1804, in confor* 
mity with tbe^Otder of the Board of Revenue, and purchased by 
GpkttI Ctae4.,Pbtwaree, who, after receiving an amulnama. and 
other detde of iwahaie obtained potseesion; and, therefore,, that 
the euit now nreftirred againat iuia (the defendants) was altogether 
mieplnoed. 
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' Tlia dft6iidatit» Gukul Chund, ttalid to reply « ditt lie jptMlit^ iUNk 
dieebove vtilegee for fte. 1^325, et e public tele ie the Cbllectoi^c 
office; that he me^o poceeteioo of theoit end diet the proNeR Maeief^ 
•oit agaifiat him waa without aoy fouudattoei' 

The plaintiffs, in re^icatioe; denied thet Mouse Rhoord Ohdre* otfame* 
wan was pebHcly soldi or that it was ineetioned either in tbelfof of Bhom^ 
real property produced by the defendant Bhowany Churn or in the Cbom sad 
ishtAamama published from the Collector's office* lliey tnaili- others, 
tained that Muheeoodeenpoor end dYe other ntouseii, were ibid 
to realise the amount of the decrebi drc. 

The defendants made no rejoinder. 

On the 9th of December 18H8, the Zillah Judge obtwrved, that as 
Ookulphund Putwaree purchased the villagee, to the^ceue/odarrs 
fees of which the plaintiffs now Imd claim, at public auction in 
the Collector’s office, on the 17th of September 1804,- obtained 
the deeds of purchase, and had continued in possession of them 
to the present period, the claim preferred by the plaintiffs which 
had not been substantiated, would not lie against the defendants* 

He therefore dismissed the suit as untenable, with costs. 

Tbe plaintiffs appealed as paupers to the Moorshedabad Pro- 
vincial Court* the First Judge of which dismissed the appeal, and 
affirmed the decree of the Zillah Court with costs, on the 23d of 
November 1821. 

The appellants at first preferred a petition for appecial appeal 
to this Court, as paupers, which was admitted on the 5th of June 
1822, by the Second and Fourth Judges (C. Smith and J. Shake- 
spear) on the grounds that the public sals of the two villages tff 
Khoord Churawan and Moliia Deh was insisted upon by the 
defendants, and positively denied by tha j^eintiffs, who were the 
petitioners; that it did not appear clearly from the documents 
filed by the petitioners, that these two villages were publicly sold 
on the 17th of September 1804, in realisation of the award in 
favour of Gokul Chund; and as, in the causa about mousa Chan- 
poor, the petitioner’s application fora special appeal had recently 
been sanctioned, it was expedient to admit it also in the present 
instance. Subsequently, in conformity to the orders contained in 
the proceedings of this Court, of the 6th*of March and 25th of 
February 1824, the appellants filed a stamp of Rs. 50, value of 
the petition for a special appeal. 

' In consequence of the absence of Munee Rmn, one of the ap- 
pellants, Lukeenath Chowdhry and Casaenath rhowdhry hie eons, 
end Goureenath Chowdhry and Sunksrnath Chowdhry his 
nephaws, appeared as his representatives. * 

The case came to a hearing on the 1st Of Dacember 1826, J^efore 
the Acting Chief Judge (C. Sinitb) when all the papers of the 
case having been read, the following further*eibililU were filed by 
the parties. By the appellants voAie/, copy of a proceeding 
of the Bhaugulpbre Zillali Court, dated June 6th, 1825 ; copy of 
the statement of the public sale, dated May 15th, 1825; copy of 
the ioibundM or allotment in English, dated May 15Ch, 1825. 

By the respondents eafosf, copy of a psuiion from Mhanath 
Chowttry on which was written the orw of the Collector of 
Bhangttlpore, dated September 29tht 1804; copy of a petitM- 
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1826. from Bhowany Churn» dated 27th October, 1804 ; an amulnama 
dated 29th of .September, 1804; a letter from the Collector of 
Muntur- Bbaugulpore to the Board of Revenue, dated May 29th, 1804 ; 
iietbCliow' copy of the notification, dated let of Auguet, 1826; a paper 
Hnglieh, dated 15lh of May, 1824. 

Bhowiiby After a perueal of all theee document*, the Acting Chief Judge 
Churn end recorded hie opinion to the following effect ; 

otliera Prom tlie papers of the case, but particularly from the account 

of the avctioh sale, dated September 26th 1 804, it it clear that 
Gokul Chund Putwaree,on the 17ihof that month, only purchased 
eight mouzas, Muheeoodeenpoor, &c. which were publicly sold in 
satisfaction oT a decree passed by the Moorshedabad Court of 
Appeal, on ijie 2d of March 1804. The above paper, which is 
regularly signed and sealed, and appears in every respect an 
authentic document, was drawn up tan days after the public sale, 
and transmitted to the Board of Hevenue, and, in my opinion, ie 
deserving of f>erfect credit. For although the cause has been long 
pending, the respondents have not produced from the Board of 
Revenue, or elsewhere, a report of the same date, but of a contrary 
tenor. It further appears, that the names of the eight mouzas 
purchased by Gokul Chund Putwarte are, Muheeoodeenpoor, 
Bishenpoor Kol, Buzurg Kol, Chuk Miikhlin, Chuk Sharufoo* 
deen, Shapoor, Moohummudpoor, and Sath Ghurah. The pre- 
sent suit does ,not relate to the above mouzas, but to the chuk^ 
ladaree of tiiouza Khoord Chnrawan and mouza Molna Deh 
in Tuppah Dakhilgunge, pergunna Bhaugiilpore ; and by their 
admission, it appears that the settlement for these two villages 
has been made with Bhowany Churn Putwaiee (one of the 
respondents) from 1215 F. S. to the present time ; as therefore 
they were not included in the public sale which took place on the 
J7tii of September 1804, there can be no doubt that the appellante 
claim is properly directed against Bhowany Churn, on the grounds 
of the settlement, and against Gokul Chund Putwaree, in conse- 
quence of the account of the public sale being false. In this case, 
however, as in case No. 2288, it is sufficient and expedient to 
award the principal only (Rs. 541) of ih^ ehukladaree fees from 
1215 to 1223 F. S. without interest.’’ 

The papers were accordingly directed to be laid before another 
Judge (or his concurrence in the following order : That the Zillab 
Court's decree, dated the 9th of December 1818, and the decree of 
the Moorshedabad Provincial Court, dated the 23d of November 
162 1 , be reversed ; the plamtifT’s claim decreed for the principal of 
chukladaree fees, vis/ Rs. 540, and his claim for a like amount of 
interest be dismissed, add the costs of all three Courts be made 
payable by the parties respectively.” 

The case wks afterwards brought before the Third Judge 
(C. T. Sealy) on the 14th and 19th of December, who, after a due 
consideration of the case, delivered his judgment in the following 
terms : 

I was at first doubtful whether the villages Khoord Churawan 
and Molna Deh. which form two of the five mouzas for the pro- 
prietary fees of which this suit has been instituted, had really been 
publicly sold or not. On reading, however, the original purwanna 
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issued by tbe Collector, dated the 2l8t of September 1804, and 1826. 

si^^ned by Mr. Sherburn the Collector, and the original amulnama ' ' 
signed by Mr. Hamilton Collector, d^ted the 26th of September Muntur- 
1804, to the address of Gokui Chund Putwaree one of the res- nstbChovr 
pondents, vrhich has this day been 6lcd by the respondents ot^rs^V 
vakeelf all these doubts were removed. Pur it appears from it Bho«ratiy 
that the proprietary right in five niousas, and, among them, of Churo and 
Khoord Churawan and Molna Ueh were sold by public auction eU«ers. 
on the 17th of September 1804, and purchased by isukul Chund. 

1 am therefore of opinion, that the decrees of the Bbangulpore 
SSllah Court, dismissing the appellants claim, and of the Moor- 
shedabad Provincial Court,, affirming that judgment, should be 
upheld, and the costs of the appeal be charged to the appellants: 
and irr the event of any property being found beibnging to the 
appellants, that the costs of the Zillah and Provincial Courts 
also, in whicli they sued as paupers, should be defrayed there* 
from.*' 

In consequence of this difference of opinion, the case was brought 
before the First and Fourth Judges (tv. Leycester and Dorin) 
on the 24th of January 1826, when all the papers, pleadings, and 
proceedings having been read, the case was deferred for further 
consideration, and cagie to a hearing again on the 20ih of Febru* 
ary 1826, when judgment was recorded to the following effect : 

** This case appears fundamentally tu depend on the liability 
or non -liability of the Malik Mookuddim^ that is, of* the proprietor 
of any land in zillah Bhaugulpore, with whom the decennial settle- 
ment has been made as such, to a claim for chukladaree fees. 

As the potlak granted to a proprietor contains no stipulation for 
the payment of fees of this nature, we are of opinion that, under 
the existing regulations, as well as those in force at the' time 
when the perpetual settlement was concluded with the defendant, 
that a claim of this kind cannot lie against him. For though cAom- 
droee, talookdaree and chuMadaree fees may have been paid in 
former times, according to the custom of the then existing govern- 
ment, yet, as now the proprietors of the land ass not dependant 
on any tcUookdar or ckukladar^ a claim for chukladaree fees 
cannot lie against them. We therefore see no soliictent ground 
for altering the decrees of the two lower Courts/' In concurrence, 
therefore, witli the Third Judge, a decree was passed dismissing 
the appeal, affirming the decrees of the Zillah and Provincial 
Courts, and making the costs of appeal payabl<f by the appellants. 

In the event of the discovery of any property belonging to the 
appellants, U was provided that the costs of the two lower Courts 
in which they sued as paupers, should be>defrayed therefropi. 
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1826. BINDRABUN BOSE, Surberdkar^ Appellant, 

—■■■■.. versus 

Mar. i3th. BABOO JOWAHIR SINGH and others, Respondents. 


A mokurre- THE appellant originally sued the respondents on the 28th 
by 1819, in the Moorshedabad Provincial Court, to 

a Sfininriar recover possession of Talook Pasool, laying his claim at Ks. 18,003, 
10 favour of three times the Sudder Jumma, 

tin* Collfc- The plaiQt%et forth, that Lala Bahadoor Singh, Dewan in the 
wan being ^1 the ^Collecthr of Puriiea, took the above talook in farni, 

declared^ in the iiame*or his dependant Zoukee Rani, from Meer Mujeed 
void under Oolla, the former zemindar, for ten years, from 1 197 to 1206 B. S. 

and executed a kuhooleut for the same. At the expiration of 
2 ^^tis period, he obtained a renewed lease for four years, in the 

beira of tho name of Doulut Ram, and got possession under it. Mujeed Oolla 
peuHif^vf died about this time; and in consequence of his sons, Meer Khoo- 
dared to Kasim Ail and the other heirs being minors, the estate, 

pota^’mn Collector's report, came under ^the superintendence of the 

in favour of Court of Wards, and Seetiiipershad was appointed to manage 
tlirUmAof it as Surberakar. When the second lease was out, the Dewan 
dir fucoa* ^ petition to the Collector requesting permission to 

fliX’riition" estate in dispute, and to enter into a new engagement, 

of their lui- and Lala Ishk La), the Dewan*s eldest son, entered into an 
nnrity uiid engagement for the whole zemindaree in the name of Doulut 

nunlitttn' Collector, 

res ^ though authorized by the Court of Wards, to let all the 

the death of lands in farm. When this lease expired, the names of the late 
file zemiu* zemindar’s minor sons, who had now attained the age of majority, 
plHTi^ciffb* ^®*^® *’®S**^®*'®*^ hy order of the Court as proprietors of the estate 
teen years* Collector’s office, in consequence of an application to that 

before the effect made by them in the year 1220 B. S. Lala Dhun Singh 
iiiKtttutioii ^as then appointed Surberakar by the Court, under regulation 5, 
of the suit. Qf|gj2, in consequence of disputes between the cosharers, and 
was about to make a^fresh settlement for the talook when he 


was opposed by Jowahir Singh, and the other defendants, brothers 
of Ishk l.al, Vho having enjoyed possession of it for several 
years as a farmer, they fraudulently maintained that they were 
entitled to hold ft in perpetuity. On the circumstances of the 
case being reported by the Surberakar to the Ziliah Judge, he 
was directed to prdreed against the defeudant^ by a regular 
suit. ,ln consequence, however, of the Surberakar*5 death, no 
suit was instituted. The allegation of the defendants with regard 
to an tsfimrareirtenurk being utterly false, the plaintiff who had 
been since appointed Snr^rakar now brought this action, in 
conformity with the order passed by the Court on the 6th of 
March 1819, agatnstihe present defendants, who are joint sharers, 
and living together as members of an undivided family. 

The defenaant, Jowahir Singh, stated in answer, that the former 
zemindar, Synd Mujeed Oolla, alias Abdool Mujeed, granted^ 
|)ieviously to the decennial settlement, an istimraree potta for 
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the talook in dispute which consisted of 35 mouzas, and was 
quite waste, at a 6xed annual jumma of Rs, 829, to his father 
buhadoor Singh, in the name of his friend Doulot Ram, with a Bindrsbim 
view to its being brought into cultivation. Accordingly j’ 

father, while alive, and after his death he (the defendant) enjoyed 
possession, and after discharging the stipulated rents, appro* sndotlisra^ 
priated the net profits, to siibstai tiate which allegations, he could 
produce a mokurreree potta bearing the seal of the above zeadn« 
dar, dated the 2ist of Chcyt H96 B. S, ; a purtuaniuw bearing the 
official seal of the Collector of Ptirneah, and signed by him on 
the 23d of February 1791, receipts for rents, a letter bearing the 
seal of the zemindar, and another from Lala Raj Buhadoor, bis 
vAkeel, The plaintiffs statement relative to hhi (the defendant’s) 
father having taken the talook in farm for a limited phriod in the 
names nf Zuukee Ram and Uoulut Ram was altogether falsa; 
for he was a minor when the potta was executed, and ever since 
he had attained to years of discretion he had always understood 
that the tenure was by a mokurreree pofta^ and no mention was 
ever made of a temporary farm. Meer Khoorum Ah and Kasim 
All could easily, with the view to deprive him of his rights, exe- 
cute a kubooieut in the naine of Zoukee Ram, and, antMating it, 
get it t'itlseiy attested ^nd placed among the zemindaree records. 

By the orders p issed by Goveniinent on the 22d of April 1819, 
and circulated iiy the t'ollector of every district, for the informa- 
tion and satisfaction of zemindars; by section 49, regulation 8, 
and section 7, re^ni.itioii 44, of 1793; and clause 5, section 29, 
regulation 7 of 1799, it is enacted, that zemindars cannot alter 
the potta granted to mokurrereeUars by increasing the fixed tsftm- 
raree jumrna, Ihis principle was recognized in the case of Baboo 
Ramnarain, grandson of ctiundernarain Rui, zemindar, versus 
Gokul Chund and Gopai Chund, heirs of Baboo Rulturi Chund, 
mokurrereedar. The object of the suits was to cancel the wo- 
kurreree potta granted by the plaintiff s father for mouza Mehwur, 
and it was carried before the Sudder Dewanny Adawlut, by whom 
the potta was declared irrevocable. His elder brother, Ishk Lai, 
could not, as falsely stated by the plaintiff, have been in any way 
a party to the decennial farm of Mujeed*Oolla’s whole zemin- 
daree, for Doulut Ram and Bhagmul took the zemindaree in farm 
from the Collector in their own names, ishk Lai' being their 
surety, and, on his death, deposited a sum of money in the Col- 
lector's office by way of security, as could be proved by the records, 
and as the istimraree potta granted to his father was executed 
fourteen or fifteen years prior to the farm obtained by Doulut Ram 
and Bhagmul, it could not be questionedi His rights coulj not 
be affected, or the plaintiff's claim benefited by the circumstance 
of Seetulpershad and the other surberakars Ifhvingr through igno- 
rance and on the authority of evil disposed persons, made incorrect 
reports to the Collector relative to the istimraree potta. 

Bvjnath ^ingh and Gopai Singh, the father defendants, consi- 
dered it unnecessary to urge any thing in reply, in addition to 
what had been urged by Jowahir Singh. 

^rbe First Judge of the Provincial Court, considered that the ^ 
mokurreree potta^ the Collector’s purwanna^ the receipts for rents 
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1896* bearing the seal and signalare of Miijeed Oolia the zemiadar, 
■ ■ the letter of hit vakeel l4i(a Raj Ruhadoor, the jumma wagU 

BtndrahttB bakee, and other documents executed In the time of Seetulper* 
j shad the iurberakixr^ clearly eubstautiated the fact of the laud 
iihir Siae» dispute having been held by the defendant's father ae a 
»a<l otenL makurrerei tenure ; that a fixed and invariable rent had always 
been paid for them, and that the defendants father had, while 
alive, enjoyed unmolested possession, and had on his death been 
succeeded by the defendants* Under these circumstances, the 
fdainbff's claim to cancel the mokyrreree potta was in cotit^- 
ventioD of the provisions of se<*tion 49, regulation 8, and 
ssetion 7, regulation 44, of 1793: clause 5, section %9, regulation 

7, 1799; lection 3,Yegiilation 18, 1812; and section 2, regulation 

8, 1819. He accordingly, on the >jOth of November 1821, dii> 
missed the claim with costs, and awarded the defendants pos- 
session of the lands in dispute, on paying an annual rent of 
Ks. 1,829, it) conformity to the terms of the mokurreree potta- 

Bindrabun Bose appealed to the Siidder Dewanny^AdawYut. 
The Second Judge of that Court (C. Smith) after having gone 
into the merits of the case on the 6th and 7th of April 1825, and 
perused all the documents and exhibits, delivered the following 
opinion : • 

** It appears from the proceeding of the Collector of Ptirnea, 
dated the Mth of August 1820, that the records of his office 
furnished no ^authentic record of the mokurreree tenure alleged 
by the respondents. The parwanna bearing the initials of 
Mr. Ilesilrigge is not oBicial, and the other documents produced 
by the respondents are not sufficiently satisfiictory to establish 
theiraileged potta* From the date, moreover, of the potta,, which 
was executed one year prior to the decennial sett lenient, it is 
clear that it is not of the desoriptHm mentioned in section 49, 
regulation 8, 1793, and even if its authenticity were proved, it 
would be irregular to uphold it. Besides, the receipt of a potta 
by a Dewan from a semindar has always been very properly pro- 
hibited, and so far from being admissible in ati official situation, 
mutt be regarded as equivalent to a bribe. 1 am therefore of 
opinion, that the judgment of the lower Court should be annulled 
and the appellant’s ctaim decreed, possession of the talook 
awarded to The xemiudars, the respondents mokurreree potta 
cancelled, and the aemtndars left at liberty to proceed against 
diem for mesne fjkoBts for the period of dispossession, and all 
coats charged to the respondents.’* 

. The case was rthxt taken up on the 26th, 27th, 28th, and 
29ih,of l>ecember 1825, by the T%ird Judge (C. T. Sealy) who 
expressed his opinion in favour of the authenticity of the 
mokurreree poHa produced by the respondents ; for although it 
was not mentioned in the quHiquennial register, which in fact does 
not notice the tenures of any tookurrereed rs, yet it appeared 
from the Collector’s proceeding of the llthof August 1820, that 
there was another book in citlah Purnea in which all tsrtmraree 
sunnuds were recorded, end it contains a copy of the present 
.jpotfa as weliht of the title deeds of other tsttairarcfarf ; a copy 
of the ;>urtMriiiia now produced dated the 23fd of February 1791, 
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and aignad by Mr. Hesilrigga, was likewise to be found in the 
book of purwannai issued by the Collector of siiiah Pomea. 
file valioity of this document could not be aflected by the 
circumstance of its bearing the initials only of that gentleman's 
name, without any specification of his official cluuactiec. For on 
reference to the moosiajiree sunnttd for the year 1196 B. S. 
dated the 23d of July 1789, and signed by ilte above gentleman, 
(which was subsequently made in perpetuity) iikd that day by the 
appellant's vakeels, the authenticity of the signature was established. 
This paper also bore the initials only of the Collector's name, and 
il was therefore probable that this was. (as is often the case) his 
usual mode of sigiiaUire. It appeared, likewise, Uiatriin 1791, the 
revenue and judicial duties were united, and Chat Mr. Hesilriggs 
held both offices. There was Uierefore every reason for the 
Court to conclude that the potta ui question was a valid and 
authentic document. Further, Meer Mujeed Oolla lived twelve 
years after the execution of the mokurreree potta^ and received 
rents according to the terms specified therein, and never opposed 
the mokurre ee tenure. The. present suit was not instituted till 
the 4th of Poos 1226 B. S. (8th of December 1819), eighteen 
years after his death, whi^'h happened in 1208 B S. The Third 
Judge was therefore 4>f opinion that the judgment of the lower 
Court should be affirmed, and the costa of both Courts made 
payable by the appellant In consequence of this difference of 
opinion, the case was brought before the Chief and Fourth Judges 
(W. Leycester and W. Doriifi) who on the 13th of March 1826, 
passed a decree to the following effect : 

** It is clear that the mokurreree poiia for talook Paeool pro* 
duced by the respondents, dated the 21it of Cheyt 1196 8.^8., 
was ill reality executed in favour of Buliadoor Singh, at that time 
the Dewan of the Collector's office, under tiie fictitious name of 
Doulut Ram, by Meer Mujeed Oolla the former zemindar. Section. 
15, regulation 2, 1793, re-enacting the rules of the revenue pro*^ 
clamation issued on the 8th of June 1787 (2Bil) Jeyt 1 194) prohU 
bits the Collector’s officers from holding farms of any eemindar 
in the district ; and as it was enacted three years prior to the 
execution of the mokurreree poitoy the Court cannot uphold 
a deed of tliis forbidden nature. Without adverting to these 
prohibitions, and even supposing the rule not clearly laid down, 
common sense and a regard to the public interests, point out 
the impropriety of a Dewan in the Collector'! office, receiving 
u mokurre fee potta from a zemindar; and far from being one 
of fhe lawful privileges of his office, the mat is corrupt. Meer 
Mujeed Oolla the zemindar, having died io»1208 B. S., the Cpurt, 
in consideration of the extreme youth of big heirs, the whole 
pergunna being farmed to the De wan's d^ndants, and other 
circiunstances of the case, are, of opinion, that there were sufficient 
grounds to account for the delay in suitig.'^ 

' A decree was accordingly passed, reversing the Judgment of 
the Provincial Court adjudging the appellant's claim, awarding to 
the zemindar possession of the talook in dispute, and declaring 
null and void tfie potta produced by the respoodente, who were 
directed to pay the costs of both Courts, 
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MUSSUMMAUT HYATUN and MUSSUMMAUT ASHURUN, 

Appellants, 

versus 

MOOHUMMUD HUSsUN KHAN, Respondent. 

THIS was a suit instituted by the appellants in the Provincial 
Court of Patna on the 5th of October 1809, to recover two shares 
of mottzas situated in Soropore and Behrampore, pergunna Kin- 
chawiir, zillah Tirhoot; the jumma of which for ten years was 
stated to be 20,010 Rupees. 

Ft was stafhd in the plaint, that the land originally belonged to 
Ruhm All Khan, father of the piaintiff Ashurun, and nxaternal 
grandfather of the plaintiff Hyatun. 

He from motives of fear occasioned by the injustice of the then 
rulers, comcnitted the land in trust to liaood Ali Khan alias 
Zair Hnssun Khan, and received from him the income arising 
from it. After the death of Daood in 1180 F. S. the inist was com- 
mitted to Moohnmmud Hnssun (son of Zair Hussun) who regu- 
larly remitted the income of the estate up to the year 1183 F. S. 
In 1184 Huhm Ali died, leaving as heics his widow Koolsoom, and 
his daughters Bbulin, Durgahiii and Ashilrun. By the death of 
Ruhm aforesaid, the land lapsed to the ruler, but was shortly af- 
terwards restored to the heirs of the deceased. Moohuinmud 
Hussun remitted part of the revenue to Koolsoom, but refused the 
rest of it, on which Koolsoom petitioned to have the land given 
into her own management. This proceeding induced Moohurnmnd 
Hussun to remit the full revenue to Koolsoom, but on her death 
and the death of Bhnlin, he managed, by the connivance and 
collusion of Shah Abdoollah, husband of Imrgahin, to get the 
estate entii*ely into his own power and possession, and by altogether 
refusing to remit the revenue or any part thereof, laid the foun- 
dation of the present action. 

It was replied, on the part of the defendant, that the altumgha 
land in dispute never was obtained by Ruhm Aii Khan, but by 
Daood alios Zair Hussun Khan, under the assumed name of 
Ruhm Ali aforesaid, a*hd from Zair il h:id descended to his son the 
defendant Moohuinmud Hussun; that from the date of the sunnud 
of altumgha (o the present time was a peri )d of more than fifty 
years, during which neither Ruhm nor his descendants had come 
forward to oppose* the possession of the land by the defendants 
family, which would alone constitute a bar to the present action 
by the limiting regulation of 1793. 

The Second Judge of*the Patna Court of Circuit dismissed the 
suit: many decrees had been passed, he observed, acknowledging 
the general rdVtom of the country in respect to maash estates, 
which was, that they were held under the assumed name of a 
friend or relation of the proprietor ; but the principal point which 
led him to dismiss the suit was, the fact that during more than 
6fty years the possession had been undisputed by the plaintiffs or 
by Ruhm Ali. On appeal to the Sudder Dewanny Adawlut (pre- 
sent O. Oswald, Officiating Judge) the above decision was affirmed, 
and the appeal dismissed with costs. 
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Subsequently the appellants put in a petition for review of 18^ 
judg;ment, on the ground of certain additional evidence in their — ~ 
favour which had lately come to light. The petition was consi* Mtiwiim* 
dered on the 23d of November 1824, when the Second Judge 
(C. Smith) recorded his opinion in favour of a review^ ou these aJnJiiim* 
grounds : msut Ashu* 

Both parties agreed that the sunatid of aliumgha was in favour run, «• 
of a person who was in that document called Ruhm Ali Khan, and 
the appellants claimed the property at descended from one Ruhm Kbao* 
Ali Kfkan. It had been proved, that on the death of Kuhm in 1 184» 
the jagecr lapsing to Government, was afterwards restored to his 
heirs, and not to the son of Zair Hussun Khan. *Again, on the 
death of Zair Hussun, it had been seen that ifo lapse of the jageer 
to Government took place. The evidence of the appellants wit- 
nesses went to prove, that neither the respondent nor his father 
Zair Hussun ever owned the estate, nor ever held it otherw ise than 
as a trust from Ruhm Ali. On the other hand, the respondent had 
neither produced any proof, nor attempted to do so, having re>ted 
his case merely on his own assertion, that the property was obtained 
in altumgha by his father, under the name of Ruhm Ali, Further, it 
had been proved, that Hul^ Ali made over one of the mouzas 
in dispute, by gift to Nusser Ali and another person. This was an 
act which could only be performed by a proprietor of the mouza 
so given. From the documents of the case, it appeared that Ruhm 
Ali died leaving as heirs a wife and three daughters, and no male 
heir who could exert himself to procure the restitution of the 
estate. There was, therefore, nothing unusual or improbable in the 
eupposition that the heirs being females might have been content » 
to continue the trust of the estate to Moohiiiiimud Hussun, and 
receive subsistence at bis hands, withotit entering their names in 
the Government books as proprietors of the land. And under all 
the circumstances, the claim of the appellants had, upon the face 
of it, more probability of truth thin that of the respondent. 

The Fifth Judge (W. B. Martin) was opposed to a review, as he 
considered the former investigation to be satisfartory and conclu- 
sive, and saw nothing of weight in the evidence now offered by the 
appellants. * 

7’he Officiating Judge (J. H. Haringtoti) deemed it necessary to 
examine the original of a copy of a purwann<t ^issued by the 
Patna Council in favour of Ruhm Ali and his heirs, dated July 
1777, or Asarh 1184 F. S. as also the proceeding! of the Patna 
Council upon that occasion. 

They were as follows : The Patna CouiTcil had looked upon 
Ruhm Ali Khan as jageerdar of the land, and on his dpath in 
1184 F. S. had forwarded to the Supreme Council at Calcutta 
their opinion on (he subject, together with the petHion of the heirs 
of Ruhm Ali, praying to he awarded possession of the jageer. 

The Supreme Council, in reply, postponed giving a final order on 
the question, till a regulation should have been promulgated 
respecting lapsed jageers. At the same time they authorized the 
Patna Council, pending the issue of such regulation, to give over 
jageer into the hands of the heirs of Ruhm Ali deceased. 

Hence the purvmnna above mentioned in favour of the heirs of 
Ruhm Ali. 
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1826. vakeels of both parties, in answer to a question by the Chief 

. Judge, professed their ignorance as to whose name had stood in 

Muttooi- government books since the death of Rohm Ali as proprietor 
aiAut Hys- of the land. The Chief Judge recorded his opinion in favour of a 
MuMiin- both on the grounds above named, and also 

nautAshu- following considerations, viz. the provisions of clause 4> 

riin, P. section 3, regulation 2, of 1805; the fact that the papers and 
kioohnm- proceedings relative to the case before the Patna Council, were 
sujB lUa^ produced^ before the Judge who dismissed, the appeal, and 
iastl^r, the fact of the Judge having passed no order on a petition 
sent in soon after his decision praying for a review of judgment*. 

The Chief Judge then proceeded p> examine the merits of the 
case in pursuance of the decision for a review of judgment ; and 
observed, that if Zair Hussun Khan and afler him Moohummud 
Hussun Khan, were the actual jageerdars under the name of 
Ruhm Ali, it was probable that, agreeably to the custom with res- 
pect to benamee mehals^ like the one under discussion, as also con- 
formably to the provisions of regulation 37, 1793, they would 
have entered their names in the government books as proprietors ; 
but if, on the contrary, they had caused the entry of the name of 
Ruhm All, and after him of his heirs, it would furnish a strong 
presumptive argument in favour of the appell|ints. 

He therefore issued a precept to the Court of Appeal of Patna, di- 
recting that Coiirt to collect ajid transmit all documents calculated 
to throw a light on that question, and further to procure through 
the Judges of the different zillahs in which they might leside, thia 
evidence of certain witnesses named by the respondent as essen- 
tial to his case. 

The documents and depositions being transmitted accordingly,, 
were duly considered by the Chief arm Fourth Judges (Messrs. 
Lj^cester and Doriii). Looking at ihefutwa delivered by the law 
officers in the case. Sheikh Buh^oor Ali versus Sheikh Dhomun(ci), 
and there appearing no reason to alter the judgment already 
^iven in this case, they finally affirmed it with costs by the respec- 
tive parties. ^ 


(s) tor the doctrioe io thiHcase see page 250, vol. 2, of ihc Civil Reports. 
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FUTTIH YA8 KHAN. Appellant, ^ 

oer$u$ 

KRAUJA ABU HOORUM MUD KRAN and othera, ApHi 
ReapoiidenU. 

THIS iuit was instituted by the appellant, and one Jaflier Held tli«t 
All Khan alia* Nawab Jan, on the 6th of November 1817, in the Coarw 
Patna Provincial Court of Appeal, to recover from the respondents 
a four ana share of the whole pergunita of Bisthazaree and the questioii 
itiehal of Hatteawan, pergunna Simnowt, Okree and* Nowbutpore lUe merita 
Bullea,^ zillah Behar ; also the talook of Nurhur, zilla Sarun, the A"*! 
talook of Billowr, pergunna Bissara, the talook of Nooroollapore, 
pergunna Bhosari, zillah Tirhoot, altumgha mehals: eighteen jioy 
tifiies the annual produce of these lands was estimated at rity barTos • 
Rs. 432,000, the income from the land for 18 years, and the 
sum of fis. 1,952 000 was claimed as the mesne profits r®alwed 
from the land, and the interest on that sum equal to the principal the slleirt- 
from 1777, to the end of September 1817. iionofsuch 

It was stated in the plaind, that Shahbaz Beg Khan (husband 
of Mussummaut Nadita Begum, who was the sister of Roshun |I*n‘trHry to 
Begum, the plaintiflTs grand^mother) obtained the above altumgha utr or ^ 
ja<j£€r by his personal services, and took up his^ abode in the wrong m to 
city of Patna. Auium Beg Khan, a native of the same country 
with Shahbaz, viz. Cabul, arrived from that place at Patna, a»d Jna hwe*** 
although no actual relation of Shahbaz, was, by reason of his aiiuded to 
being a fellow countryman, allowed by the latter to call himself pawed by 
his brother, and was treated as such, residing with him in the said 
city of Patna. At the death of Shahbaz, his widow Nadira took j;; 
possession of all his property, but Auium Beg s son, by name by the Pat* 
Buhadoor Beg, preferred a petition to the Council of Patna claim- ns City 
ing the property left by tne deceased, his reputed uncle. That 
Council acting upon the authority of a futwa delivered by the ‘ 
Mooftees of Patna (but which was universally known to have 
been false and fabricated) awarded to Buhadoor on the 20th of 
January 1777, a 12 ana share of the properfy of the deceased, and 
the rest to Nadira Begum. She appealed to the Supreme Court, by 
which authority the decree of the Patna Council whs confirmed. 

Thus defeated at all points, Nadira Begum was constrained 
to bring an action for the sum of Rs. 1 69,0 1 4 mesne profits of 
the fourth share which bad been awarded to her, from the date 
of the death of Shahbaz Khan up to 1778, ift the Dewanny Court 
of the city of Patna. The Judge of that* Court, in opposition to 
the decrees above alluded tn, and though he had oo power to alter 
or reverse them, dismissed the suit. Nadira a^s prepared to 
appeal against this decision, but both she and Buhadoor Beg 
died before this could be done. 

On the death of Nadira, Roshun Begum the grandmother of 
the plaintiffs succeeded to the personal property left by her. The 
heirs of Buhadoor Beg instituted a suit to recover the above 
property, but it was dismissed by the Judge who heard it. The 
above Roshun Begum also obtained a fourth share of the Dhool* 
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1826. poorah estate by a decree of the Patoa Council* After the death 
' " of the said Begum, the plaintiffs, having proved their relationship 

Futtib Yab to her. succeeded to the possession of alt the personal property 
XNo, V. proceeded to institute proceedings for the 

Abu'sioo- pciffsessioii of the real property of the deceased, but were persuaded 
bumnitid against it, and led to put it off from day to day up to the present 
Kbsii sod time hy the contrivances of Buhadoor Beg’s heirs, 
otbtrt. claim of the deceased Begum to the four ana share was 

proved by several documents, and that of the plaintiffs was not 
opposed to tfie provisions of section 14, regulation 3, 1793, and 
section 3, regulation 1805 ; neither was it contrary to the Moo* 
humroudan Ityv, which limited to no lapse of years the decision of 
a suit involving a question of a wife’s portion. 

The Third Judge of the Provincial Court, coinciding in opinion 
with the Seu'oiid .ludge, thought that this case came under the 
provisions of section 16, regulations, 1793, and directed a non- 
suit. A summary appeal, however, having been preferred to the 
Sudder Dewatmy Adawlut, the Officiating Chief Judge, (C. Smith) 
on the 25th of September 1820, gave his opiutou that the suit 
should be tried on its merits, as Nadira Begum had obtained an 
award of a 4 ana share of the property in the Patna Council ; 
as this decree had not been reversed hy thfi Supreme Court; as 
that Court had no authority to reverse it, and as the regulaliont 
did not limit to any period the lime after whi<;h a decree could 
be curried inU execution, and as regulation 26, 1814. section 14, 
clause 8, (which directs that after the expiration of a year a decree 
shall not be carried into execution on the petition of the holder, 
tilt the other party has been called upon to shew cause why the 
decree should not be executed) did not prevent the party peti- 
tioning from iustiuiting a new suit on the basis of the previously 
obtained decree. On these grounds, he being joined by the 
Fourth Judge (S, T. Goad), reversed the order of the Third and 
Second Judges of the Patna Court, and directed their proceeding 
with the trial. Accordingly, the case being readmitted, the defen- 
dant Moohummud Yar Khan replied that, during the life of 
Autuin Beg Khan, he had, by virtue of two deeds of gift signed 
respectively by Aulum, Beg Khan and Buhadoor Khan, obtained 
possession of the pergunnas of Sunnowt, Okree and BuUea, and 
Nowbutpore, end inserting his own name in the Collector's books, 
had remained so seized for more than 34 years, without hindrance 
or opposition from 'any one; that if there really had existed any 
claim to the lands on the part of Nadira Begum, she certainly 
would have taken some legal steps to enforce it during that long 
period. That the claim 9 f Aulum Beg was clear both from existing 
docunlents and the decree of the Patna Council. That the claim 
of Nadira Begu\q was unfounded, and that Roshun Begum could 
not inherit her property was clear from the result of the case 
Bebee Roshun uersus Yar Khan, Omar Khan and others, decided 
on the 9th of May 1799. He contended that, from the time 
which h^d been suffered to elapse, viz. 41 years, from the opera- 
tion of the decree of 1777 in the Patna Dewanny Court, which 
never having heen^ppealed against was ffnal, and from the order 
of Uie Patua Council awarding to Nadira Begum the 4 ana share 
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for life orily> both the noo-eiistence of any legal claim on th4 19M^ 
part of Roehun Begum and the inadmissibility of the present 
suit, were manifestly established ; as to the plaintiff resting his Psttib Yet 
suit on regulation 3, 1793, and regulation 2, 1805, by I 

that sixty years only could bar the institution of a suit, this AbttM<ie« 
was a decided proof of the weakness of his csiise, for, in the hunimae 
first place, the 14th section of regulation 3, 1793, did notR**e*^*®A 
mention sixty years at all, and in the next place, the profisions 
of regulation 2, 1805, directed that twelve year! should be 
the limit after which actions could not be brought except when 
the occupant had acquired possession by fraud and violence, 
or the person from whom the occupaiit*8 title was* derived had 
acquired possession by such means: therefore, in^the present 
case, where the property had devolved by inheritance, the law 
evidently would not permit a hearing. 

Moohummud Ameer and Aboo Moohummud, defendants, 
replied, that Shahbaz Khan had made over the altumgha property 
publicly to Buhadoor Beg, who further, after the death of Shah- 
baz, obtained possession of all the property left by him; that 
Nadira Begum bringing an action against Buhadoor Beg, founded 
on a certain document afterwards discovered to be forged, the 
result was, that Buhadoor Beg obtained a 12 ana share of the 
lands and to Nadira was awarded a 4 ana share for life only^ 

This decree was afterwards reversed by a sunnud ^leued' by the 
Patna Council, confirming to Buhadoor Beg, son of Aiilum Beg^ 
the altumgha rights formerly possessed by Shahbas Khan, after 
which Namra, although she obtained an award of the 4 ana share of 
the real and the same of the personal property of the above Shah- 
baz, was subsequently induced to sign a deed giving up all right 
to them. But by the advice of evil counsellors, she afterwardi 
instituted a suit fur the property in the Dewanny Court of Patna, 
lliis suit was dismissed by the Judge of that Court, on tfie ground 
of the time which had elapsed between the occurrences which 
gave rise to the case and the institution of the suit. Nadira, after 
this lived three years, yet never preferred any appeal, and the 
defendants continued in possession of their respective portions of 
the lands. The plaintiffs had never takeif any 4egal steps for 
the assertion of their claims, though questions concerning the 
altumgha property had frequently been before the Zillah Court; 
neither had they preferred any claim when th^ defendant Ameer 
Khan made over the mehal of Nirhur to his son, nor when he 
bad mortgaged the same property. Therefore by regulation 3, 

1793, and regulation 2, 1805, the present suft was inadmissible. 

The defendant Kumroodeen Khan, in hia rsplv, slated that he 
had obtiuned possession of his part of tpe land in question 
by virtue of « mokurreree sunnud signed by *Buhadoor Beg 
and Aulum Beg, in the year 1216 F. S. He had made over 
to his son the whole of his portion except twelve mot^sas, 
which, in 1220 F. S., he made over to his brother Kurreem Khan; 
further he followed the tame ground of reply taken up by the 
other defendants. 

The defendant Kbauja Jamal Oodeen Rhan^ denied having aitf 
^ing to do with the suit. He stated that be held some mouoa^ 

TOL. IV. V • 
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by s mokuTr€r§§ poUah from A boo Moofaunimud Khan, 
coinotded with the replies previuusty delivered. 

1'he Officiating Judg4 of the Patna Court of AfHMSa^ iP detivhr* 
tng judgment, exprestted hirtiMlf as foHowe: According to th# 

tenor of the award obtained by Nadira of a three nna share out 
of 12 ana» of alhtmgha land, iii the case of Buhadoor Beg versidi 
Nadira Begum, before the Patna Council in 1777, the heire of the 
•aid Nadira cannot claim any part of the land so awarded, ifl 
being ciearlTfor the life of Nadira Begum. If the pUintitTs coh« 
mder themselves entitled to the property left by Shahbaz Khad 
legal heirs, then the length of time which has elapsed comes info 
consideration as a bar to their obtaining it. However, putting other 
rirciimstntices out (*f the question, the decree of the Patna Coun^ 
cil is final, and cannot be reversed now by this Court.*' He, there* 
fore, dismissed the suit with costs. The plaintiff appealing against 
this decision to theSudder Uewanny Adawlut, the case came on 
ber«*re the Second Judge (C. Smith) on the 16th and 23d of JonS 
1625 His opinion was to the following effect: Neither party denied 
the dectee of the Patna Council of 1777, by whi< h, out of 12 anas, 
three u ere awarded to Nadira Begum, and nine to Aultini Beg 
Khaii. The share allotted to Nadira Was on ttie ground of her 
being the widow of Shahbaa. This right iif course did not cease 
during her life. But a share awarded to a widow on these grounds 
becomes her absolute property, and after her death descends to her 
}ieiM. ihe words** during her life'* certainly are t.> be found in th^ 
decree of 1*777 ; hut they were not in the futwa on whi«‘h that 
decree was founded, and, by the Moobiimniiidari law, the property 
of a widow in the share awarded to her from her husband's property 
after his decease, does ni»t become extinct with her life, but descends 
to her heirs. It roust be presumed that the intention of the decree 
was to accord with the /tfiwa of the law officers. On this view 
of the case, it was evident that three shared out of twelve were 
awarded to Nadira Begum. Iherefore, without the necessity of 
reversing the decree of the Patna Council, the heirs of Nadira 
coaid establish their claim. Ihe reversal of the above decree 
Was not in the fmwer of the Judges of the Supreme Court, nor 
bad they reversed it. He (the Second Judge) had already given 
bit opinion {vide Roohakaree of 26th September 1826, quoted 
above) that flie Dewanny Court of the city of Patna had no .autho- 
rity to reverse the^ decree of 1777. In the first place, a City Court 
bad not the power of interfering with any decree of the Patna 
Council, and, in the next, the very aitumgka ntehaU to which the 
decree of the Council related, were situated out of the range of 
the jjiiiisdtctioti of the'^City t'ourt, which therefore, could neither 
dismiss nrr decree aq appeal from the authority of the other. Frcrm 
the pn»ceedi> ghof the City Court, dated November the 1 9th, 1796, 
it was seen that the Judge of that Court did not consider himself 
authorised to try the case, and at first refused to adwilt It. M'hy it 
was aRerwards admitted the Second Judge professed himself at a 
kiss to coojecium, and was of opinion that it was an act unsup* 
ported by, or rather in direct opposition to the existing regulations. 
Those proceMings therefore might be considered null and void : in 
bit maunsr the proceedings on ihe appeal from ihe city Courts 
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|o Plitoa Provinoial Court, baiiig founded oa thosadf mm. 
iha Qity Court, were n^lj. ao4 void- The relationebip of Futtih Yab 
£jbHo end deHer AU Bban U> Nadvra admiiied of no doubt, it ap* f^Atai 1F^ 

C ared that i/oai ihe^dealb of .Nadira. Buhadoor Bag Kban and KImo, 
s bei/* bad appcoiviatad itbe profit# frotn tbe ahare of Nadira 
aforesaid- Had tbe, Provincial poutt of Fataa proceeded to aetile 
w^t tbo^e profit# ajfQounited to, it would be iia<‘es8ary rt>r this Khun and 
Court ;io award them; bat, as they had not, be coiisideted a new uUiaw. 
trial ought to b# granted. Accordingly he passed a decree antend* 
lag that of tbe Provincial Court, and airecuug that the fourth share 
shpu id be awarded to the plaintifis, and that they sliuuld proceed 
to #ue for the mesne profits Uy a new ,trial. • 

The Third Judge tC. T. Sealy) agreed witif the Second, that the 
insertion of the w(»rds ** during the lif#** had been madeUhrough mis» 
take, or fraudulent alteration on the part of some interested . person ; 
since those word# were notin ti^e fuiwa; and it was to be pre- 
sumed that the decree was meant to correspond with the ftthua. 

But, at the same liine, be was of opinion, that Nadira Begum, oa 
obtaining the award, considered it to be only for her life. If sbe 
had demurred at that tinie, she was then at liberty to appeal to the 
proper authorities to obtaiiL a retorsal of the decree. He did not 
think that the law would allow of this Court's reversing or altering 
the decree of 1777, on such grounds as had been proposed ; and, 

Uierefore, thought the appeal could not ba favourably received. 

Nadira Begum bad sued in the Uewanny Court h( the City of 
Paiua for arrears duo to jter for seventeen years on the fourth 
share awarded to her, but the suit was dismissed, from the cir- 
cumstance of its not haviug been brought within the period of 
twelve year#,. as prescribed by the regulations. Therefore the decree 
of the City Court was final, and certainly had authority, an far as 
related to the mehaU subject to the jurisdiction of >the City of 
Patna, thongh it had not over those beyond it. The decree of the 
Patna Council was qnly ** for life therefore the appellant could 
not set himself up as heir to Nadira in the altumgha property 
she enjoyed during life. On these grounds he was of opinion, the 
decree of the Provincial Court .of Paioa should be affirmed with 
costs. • 

The Chief Judge recorded his opinion, that the decree of Uie 
Provincial Court of Patna should be affirmed, because the case 
had been tried and decided in 1796, and, by the 16th section of 
regulation 3,171)3, could not now be again *ad in it ted. Besides 
which, the parties might then have appealed, if dissatisfied with 
the decree. Though the altumgha mehah were beyond the jurisdic- 
tion of the City Court, yet both parties lived in the city, and the 
suit was for a certain sum in cash, and nqt for the land. Therefore 
that Court had authority to try and deternfine tha rase. It was 
not now possible to determine whether the fourth share had been 
awarded or not, on account of the length of time which had 
elapsed; and on account of the decree of the City Court of Patna 
and its being final, from the circumstance of no appeal having been 
preferred. 1 he provisions of section 3, regulation 2, 1 805, had 
nothing to do with this case, because the respondent had obtained 
possession by an award of Court, and not by fraud or violence. 
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the terms of the decree of 1777, which awarded a fourth share 
■I for life to Nadira Begam, the claims of her heirs to the property 

Fiitcib Vab Could not be admitted. The terms, ** during life/’ were not in the 
Kiinn V. futwa of the Patna law officers, but that Jutwa stated that Nadira 
Ab* Mo • claim to the altumgha land. That/«/wa might be legal or 

liiimmu?* ^ lapse of time, when it is considered that no 

KIihii and objection was taken to it at the time, this Court could not take into 
others. consideration whether it was or was not according to the Moo«> 
hummudati law. The award of the Patna Council exceeded the 
terms of the futwa^ when it gave a fourth share of the altumgha 
property to Nadira at all/' The Fourth Judge (W. Dortn) pro- 
nounced judgment in this case to the following effect: ** The princi- 

f al argumetrt of ihe*appeUants seems to be that the decrees of the 
*atna Council, pasted in 1777, and of the Patna City Court passed 
in 1796, were wrong, and that the widow was legally entitled to what 
is now claimed ; to which the respondents reply, that the decrees 
were proper, and that no appeals having been preferred fri m them, 
they cannot now be touch^. under section 16, regulation 3, 1793. 
] am of opinion, that the respondent's latter objection is valid, and 
that the decrees in question, whether right or wrong, preclude us 
front jurisdiction now, and that we cannot enter into the merits of 
the case Ihe decree of the Patna Counc^ restricts the widow*8 
right to the produce of one-fourth for life; and the decree of the 
City Court, in a suit instituted eighteen years afterwards, declares 
her demand to 'the produce then sued for, lost on account of lapse 
of time (twelve years). It should be observed, in consequence 
of passages in the opinions of the other Judges, that in my judg- 
ment, the decree of the Patna Council, in as far as it did not award 
a fourth share of the altumgha to the widow, was not against 
Xlie futwa. for the futwa excluded the altumgha from being viewed 
as part of the estate at all ; and that as to the Patna City Court 
not having had jurisdiction in the suit before it, the claim to the 
produce from 1777 to 1796, was a claim for money alleged to 
be due from the defendant, and was hearable wherever the defen- 
dant resided, and not solely where the land was situated/* I’he 
opinions of the Chief, Third, and Fourth Judges thus tending to 
the same point, ihe decree of the Court below was affirmed, and 
the appeal dismissed with costs in both Courts. 
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BINDRABUN CHUND RAI and others, Appellaots, 

versus 

BISHUN CHUND RAI, Respondent. 

THIS action was brought in the ZiHah Court of Backergonge, The res-r 
on the 10th of May 1819, by the appellants, to recover from the • 

respondents a one ana fifteen gunda share of the portion of en 
estate which formerly belonged to Narotum Rai. • The suit was session of* 
laid at Rs. 506. 1*2. 19, the jumma for three years. certain. 

It was stated in the plaint, that out of the whole estate 
Narotum Rai (who was brother to the plaintiffs gretft grandfather) g'*, 
a share of one ana fifteen goiidas belonged *to Hurchunder Rai, a Hindoo 
deceased, the plaintiff's lather, and four anas and a *haif to Ram- widow, by 
kishwur Rai, deceased, the defendanfs father. The rest of 1^*® 
estate was in the possession of the sharers to it, according to the uken^on • 
deed of division, dated 1187 B. S., and signed by Mussummaut her hua- 
Tulea, widow of Narotum aforesaid. In this estate, also were certain hand's 
portions and fractional portions termed howala and neem howala, 
held separately for the benefit <if ail the joint proprietors of the imong"tho 
rest; viz. one portion sit^ted in l.uskerpore appertaining to the hoirs. Held 
talook called KisltenChund*s, the jumma of which amounted to the 
Rs. 191. also a portion situated in the talook called Narotum 
Hai 8 jumma, Rs. 922, also a fractional portion held by the same 
person, and called Ramsunker Sein’s; and lastly, a whole portion all events, 
called Narotum Rai’s, the jumma of which was Rs. 429. the amount 
of the whole being Rs. 1542. T®"*? 

By general consent of the partners to the estate, they were without the 
jointly possessed of the profits, and the plaintiffs father, and the consent of 
plaintiff's liad regularly received their portions of the profits of the •’he heirs, 
above shares from Kishwur Rai, and after his death from Ram kishen 
Chukurbutee his agent, as also from the defendant from 1208 B. S. 

Since 1209 the defendant had omitted to pay their shares of the 
malyoozaree to the plaintiffs, who, therefore brought an action 
against him for sums due on that account, from 1209 up to 1218, 
being Rs. 1687. But though this claim was made out clearly on 
investigation, the Judge dismissed the suit, and his dismissal was 
affirmed on appeal to the Provincial Court. But as they were by 
the deed of division entitled to the talooks and howalas above- 
named, they brought the present action to establish their claim. 

The defendant in his reply, denied the alJove statement, and 
declared that he had no concern with any talooks or howalas 
^longing to the plaintiffs. The ca.se, as h8 stated it, wSs this ; 
Mussummaut Tulea, in the year 1187, signed a deed in favour 
of all the partners now in possession, making over to them ail 
the property left her by her husband, Narotunf Rai deceased, 
excepting only Narotum Rai’s howala, that half howala called Ram- 
sunker Sein’s, and the half howala called Purtaub Chund's, which 
she kept for her own subsii^tence. Agreeably to this deed, the 
partners took possession of the property thus divided. Subse- 
quently, in 1192 B. S. Mussummaut liilea, by and with the 
consent of the partners, gave by deed to the defendant, the howala 
called Ramsunker Sein’s. On the death of Tulea the partners 
to the rest of the estate divided and ^ook poisessioo of the 
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half howala of Purtaab Chund. The decrees in the Zillah and 

— - Provincial Courts were enoug^h to nullify .the claim set up by 

BMrslHie the plaintitfii, and though they bad in another suit recovered a ten 
cowrie share, yet an appeal against that decision was still pending 
Sudder Dewauny Adawlut. But above all, the time which 
Cboiid had elapsed (33 years) between the date of the deed of division 

lUL end the institution of the present suit would alone operate against 

tlie hearing of the case, by the provisions of the existing regulation^ 
On the l$ch of February 19*21, the Acting Judge of the abovf 
Zillah gave judgment in the case. He considered that the docur 
inenis, Ac. brought forward bv the plaintiffs, established their claim 
fully, while the reply of the aefendant relating to the time which 
bad elapsed betweeh the date of the d«^d of divisicm and the 
bringing of the present action was not entitled, to any weight in 
the question ; the fact of the plaintiffs having received malgoozareg 
from the defendant's father and the defendant up to the year 12U8^ 
being eatisfactoriiy made out ; and, although it was true, that from 
1209 to the 9th Byiakh 1226 (the date of the plaint,) seventeen 
years and lwenty«nine davs had elapsed, yet tbei'e was another con<^ 
iideratioii which the defendant had overlooked, viz. that in the 
prosecution of a suit for malgoozaree ^ue from the same property 
to the plaintiffs, a period of hve years, ten /iionihs and five daye 
had been consumed, which left somewhat under twelve years, 
during which no steps had been taken by the plaintifi's on this 
question, and'wluch therefore brought the case clear of the 
rule of limitation fixed by the regulation. , As to what had 
been brought forward on the part of the defendant, viz the deed 
1 of division dated 1177, signeo by ail the partners to the estate; 
it did not make out the fractional portions sued for as bje* 
longing to, the estate of the said eharer^, neither did it remove 
the impression on his (the Judge's) mind that the suits brought by 
the several sharers one against another had been purpoaely da- 
pigncd to frustrate the plaintiiTs claim. For it appeared from copiee 
pf certain proceedings put in on the part of the plaintiffs, and from 
certain puriuonnas issued to Gungadhur Ameen, that the plaintiife 
father and Odey Chund had obtained from the Arneen appointed to 
ettach the estate, an award of certain sums due as malyoozaree (or 
the howalas or portions (comprised in the estate called Narotum 
Rai's) up to the year 1196 B. To the deed of gift purporting 
to have been executed by Mussutnmaut Tulea aforesaid, which the 
defendant had produced to prove that i\}e half kowala or portion 
called Hamsunker Sein’s had been made over to him by the said 
Mussuromaut Tu^a, there were two objections; first, that it was un- 
•upporied by evicfence, and secondly, tliat the provisions of .the dead 
of division executed by Mussummaut Tulea were conclusive against 
any such deed as. the one under consideration; since that deed 
of (division expressly set forth that the portions reserved by her, (the 
said Muasuroinaut Tulea), should at her death be divided among 
all the partners to the estate. Mussummaut Tulea iherefoi^e was not 
likely to have sold or given away any part of the rjssecved, iap4f 
without the consent of the partners above mentioned. 

A deed of adoption, anoomuUz putr^ bad been produced by the 
defendant, to shew the consent of the partners to the wd qrranga-. 
mant, but ha (the Judge) did not look upon it as euflScient for that 
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(Hirpoto, and under all' the circumetancee of th«( cate he passed a IMS. 
decree tor the plaintiffs with costs. 

On appeal to tlie Provincial Court of Dacca, this decisioa was BSodralma 
reversed by the First and Tl»rd Judges of that Court. 

I'hey considered the deed of gift as valid and authentic, though, 
under the circumstances of the case, the Court had no reason to IM 
try its validity or otherwise; since, from its data up to 1208 
(seventeen years), more time than was allowed hi tbs rules of 
Miiiitation, had elapsed* They did not conceive the 2illah Judge 
to have been correct in bringing the suit within the term of Umita« 
tion by subtracting five years and odd^ passed in another suit, as he 
had done ; for from the date of the deed of gift up¥o that of the 
former suit, viz. 1219, a period of 26 years had elaps.ed, a circum* 
stance which precluded the hearing of the suit, under clause 3, 
section 3, regulation 2, 1805. 

besides, from a view of the bittwarra or deedof diviuon ofjumma 
and land, in which nothing is mentioned of paying or receiving mo/- 
goozaree and which document is entitled to greater weight, from the 
fact that no other of the partners but the respondents had pro* 
ceeded at law respecting the property they (the Court) were not 
convinced that any payment of malgoozaree had ever been made by 
the appellant to the respondeols. 

Ou this decision a petition was made to the Sudder Dewanny 
Adawlut for a special appeal, which was granted on ^le 27th of July 
1 822. The reasons for granting a special appeal were the necessity of 
well considering the validity or otherwise of the deed of gift, and the 
question as to the time which had elapsed precluding a hearing or not. 

The case came to a hearing accordingly before the Second Judge 
(C. Smith) who recorded the following opinion : 

It appears that the plaintiffs in the original suit had brought 
a previous action in zillah Backergunge, on the 16ih of May 1812, 
to recover certain sums due as malgoozaret from the same talooks 
and howzlas as those mentioned in the case now in hand, and on 
the same date the same persons were plaintiffs in a suit for th^ 
recovery of a ten cowrie share of an estate held by Kishen Chund. , 

** This last case having come by special appeal before this Court, 
was decided on the 28th of February 1821; the appeal of the 
appellant being dismissed, and the decision of the lower courts 
atlirnied. The ground of this decision was the proof of malyoo* 
xarze having been paid by the defendant up tet 1208, but withheld 
from that date; the objection made by the defendant that the cast 
was without the term of limitation from the time which had 
elapsed, being overruled by the Courts. 

The same conclusion is now in my cl|pinion inevitable- look 
Upon the deed of divistun executed by Musspmniaiit Tulea with the 
consent of the p:irties concerned to be valid add authentic, and 
sufficient to establish the appellaitt's claim. 

Having seen nothing on the face of the case which was likely to 
have induced' Mueeummaut Tiilea to make such a disposal of the 
land which she had reserved for her own subsistence as has bteu 
alleged by the respondent to have been made, I can give no credence 
to tha de^ of adoption or to the deed of gift which that party has 
pmdttcod in w^ideitee: 1 cannot bclim it probable, Uml after dh- 
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viding the property in the manner proved to have been done, anft: 
allotting by that division a share of four anas and a half out o/ 
•ixteen, she should make over to him by gift any part of what she 
had reserved for her own subsistence, nor do 1 think the terms of the 
deed of division left her at liberty to do eo without the consent of 
all the sharers. In short, i consider the deed of gift a forgery, or 
if not, so as absolutely illegal and invalid. 

The execution of the butwarra likewise I do not believe, since it 
appears by the evidence that the lands stated to be separated and 
divided by that deed are still under the joint controul of all the 
sharers : 1 therefore am of opinion, that the decision of the Court 
of Appeal should be reversed. * 

The Chief and F^ourth Judges ( W. Leycester and W. Dorin) 
concurring in the above opinion, the decision was reversed accord- 
ingly, and a decree passed for the appellants with costs. The 
appellants were declared at liberty at the same time to institute a 
separate suit for the mesne profits. 


RAO RAM SUNKUR, (guardian of Suruswuttee Dibm,) 
Appellant, 
versus 

RANEE TARNEE DIBIA, Respondent. 

THIS was an action brought by Ranee Tarnee Dibia, the res- 
pondent in the present appeal, on the 15th of February 1820, in 
the Provincial Court of JVloorshedabad, against Liikliee Ishwuree 
Dibia, widow of Debee Persbad, Siiruswutee Dibia, widow of 
Ram Soondur, the adopted son of the said Debee Pershad, and 
Kao Ram Sunkur, formerly guardian to the above defendants ; 
to recover certain lands in the districts of Diiiagepore, Moor- 
shedabad and Rajshaye, khiraj and dewuttur lakkiraj. The 
triennial jumma of the assessed lands was stated to amount to 
Rs. 100,915. 11. 18. 3," and the value of eighteen years produce 
of the lakhiri^ estate was estimated at Rs. 90,000, amounting 
altogether to Rs* 190,915. 11. 18. 3. The plaint set forth, that the 
plaintiff after the jleath of her husband Sham Singh, became 
possessed of all the property which he had inherited from his 
father Dulal Rai. After this. Debee Pershad (since dead) brought 
an action against ihk plaintiff in the Provincial Court ti recover 
the above property, whicli claim he founded upon a declaration 
that the plaintiff had adopted him. In that Court he was cast, 
it not beiog satisfactorily shewn that the permission of the plain- 
tiff’s husband had been obtained previous to the alleged adoption 
by the pUintifi* In the Siidder Dewanny Adawlui, however, 
he obtained a decree, on the ground that the plaintiff performed 
the ceremonies of adoption, and treated him in every respect as 
her son, although the adoption was not conformable to the rules 
laid down in the Shasters^ as expounded by the Pundits of that 
Court. That decree of the Sudder Court provided that, iath 9 
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Invent of the heirs of Sham Singh instituting a suit for the property 18M. 

left by him, the decree shoiitd be no bar to enquiry into iheir 

claims. On these grounds the plaintiff, during the time when the Rso Ram 
names of the heirs of the Siid Debee Pershad were in the Collec- 
tor's books for the property* was prepared to institute a suit 
against them At this time, however, an action was brought by 
Ram Lochun, the grandson of Dulal Hai (plaintiff *s father-in-law) 
against the heirs of Debee Pershad on similar grounds. This was 
dismi'^sed, on the ground that it was not adinissii)!^ during the 
life of the plaiiitiff and the heirs of Debee Pershad. On appeal 
to the S udder Dewanuy Adawliit, that Court also held* that the 
action of Ram Lochun would not lie ; not on the gfOipnd assigned 
by the Court below, but because the plaintiff alone was the 
rightfiil* heir, and an order issued that the plaintiff, -if she was 
de.siroiis of establishing her claim to the property, might bring 
an arti.'jn for it, as by the Hindoo law she had a claim justly to 
the property after the demise of Debee Pershad. 

The reply set ftjrth, that Debee Pershad, by a decree of Court* 
had obtained pos.session of the property in dispute. He adopted* 
some time before his death. Ham Soondur Hai, husband of Surus- 
wutee Dii)ia (a minor), and made over to him all his property ; 
but on the death of Deh^e Pershad, the son thus adopted (being 
under age) took possession of the property accruing to him, by 
means of a guardian appointed by the Court of Wards. He (the 
minor) dying, the land devolved upon Lukhee Ishwufee widow of 
Del ee Pershad, and subsequently* Suruswutee, widow of Ham 
Soondcr Hai, came into possession under the guardianship of the 
Court of Wards. T he plaintiff had, agreeably to directions contain* 
ed in the order of Court, received regularly subsistence money 
from Debee Pershad, and after his death from his heirs. From the 
tenor of that decree, it would not appear that the property awarded 
to (>eliee Pershad was merely for life ; nor did the decree in the 
case of Ham Lochun versus the heirs of Debee Pershad* go to 
dii ect th:ii the plaintiff should obtain possession after Debee Per- 
sb.id s death in opposition to the terms of a former decree. On 
the coritrary, it corroborated expressly the claim of Debee Per- 
sbad, as established by the former decree. If the plaintiff really 
had any just claim to the estate, it would nave been so stated in 
tlie decree. The opinion of the Pundits, which cpntradicted a 
former one and which was given without any knowledge of the 
facts of the rase, could not prejudice the rightof Debee Pershad 
or his heirs ; besides which, by the regulations, a oyuvustha which 
contravened a previous 6tial decree was inadmissible. If the 
plait t.ff had considered herself as having a just claim to the 
estate, she surely would not have all this time refrained 'from 
preferring ii in Court, instead of going oh arce|^ing subsistence 
money from the heirs of Debee Pershad. The prmnt suit besides* 
was in opposition to section IR, regulation i* 1791, and regulatiun 
2* of 1805, and was therefore totally unworthy of being heard. 

The First Judge of the Provincial Court gave a decree for the 
plaintiff on the following grounds : The Hindoo law did not 
consider that adoption legal, which was performed by a wife 
without the leave of her husband. The adoption of Debee Per- 
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1826. shad had been held to be of this descrlDtion by the several Courts; 

particularly by the Sudder Dewanny A^wlut in the case of Debee 

Kao Ram Pershad vertut Ranee Tarnee, and was therefore illegal. The 
RanaeT* Opinion of the Pundits ihtii Debee Pershad was legally the adopted 
BM Dibu!!* Sham Siiigb, must have been given under the idea that the 

act was done with the sanction of the said Sham Singh for the 
vyvvusiha declared, that one reason for the supposition was that, 
unless it was so, there was no accounting for Ranee Tarnee's per- 
forming the<dtttiesof adoption towards him, the said Debee Per- 
shad, while NeeiraunlRai (Debee Pershad’S father) acted towards 
hit younger son as if he considered Debee Pershad no longer 
belonging to his family. The decree which constituted him 
(Debee Pershad) Aie adopted son of Sham Singh, was given on 
the evidence of Tamee, contrary to the rules of Hindoo law. The 
decree contained a clause declaring that no bar was created to 
the hearing a case involving a qtie»tion of the inheritance of Sham 
Sin^, and the same Court refused to proceed with the case of Ram 
Lochun ifersus the heirs of Debee Pershad, during the life time 
of Tarnee Dibia. 

The defendant appealing to the Court of Sudder Dewanny 
Adawlut, the case came to a hearing on the 5th of January 
1826, before the Second Judge ^C. Smith). He considered the 
decree of the Provincial Court as proper, for by the Hindoo 
law, if there is no son or adopted son, the widow succeeds 
to the whole estate lefl by her husband at his decease. By 
reference to the former cases relative to the same property, 
decided in the Court of Sudder Dewanny Adawlut. it appeared 
that the adoption of Debee Pershad was not with the consent and 
permission of Sham Singh, the husband of Tarnee Dibia; without 
which, it was not legal according to the forms of Hindoo law; 
this was further established by the opinions of the two Judges deli* 
vered in the first case, and a law of the Shasters could not be 
nullified by a statement made by Tarnee : as, however, the Judges 
who tried that case, had, oti the ground of Tarnee's statement (a 
etatemeiit which contradicted one previously maide by her) consi- 
dered Debee Pershad as the adopted son, and awarded tn Tarnee 
subsistence merely, during her life, which subsistence she, from 
poverty or ignorance, had continued to receive, he (the Second 
Judge) would not confirm the Provincial Court's decree till the 
case had been before another Judge. Looking at the decree in 
the former case atf incdrrect, he would propose to consider Debee 
Pershad as having merely acted as manager of the estate ; and 
now being dead, the estate should, in his opinion, revert to the 
heirs of Sham Singh, especially as in the decree aforesaid, no 
itieofion was made of what disposition should take place regarding 
the property after Che death of Debce Pershad. He was for 
affirming the decree of the low^^ Court. The I'hird Judge 
(C. T. Sealy) after considering the terms of the decree in the 
former case, which gave the property to Debee Pershad as heir, 
and awarded subsistence to Tarnee, was of opinion that it was 
not within the province of the Court to question the accuracy of 
that decree. He considered that it would be establishing a very 
had precredeqt to do so. He added, (hat he should reverse the 
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decree of the lower Court and award the estate to Suruewuleet 
i^tdow of the BOD of Debee Pershad. The Chief and Fourth 
Judges (W. Leycester and W. Dorin) concurred in the above deri- 
ttiott for the same reasons, and pytssed an order reversing the 
decree of the Provincial Court with costs, observing that, by the 
decree of this Court passed on the 27th of June 1S03, Ranee 
Taroee Uibia, the respondent, widow of Sham Singh deceaseds 
was declared excluded from right to the zemindaxee left by hot 
husband* That the decree in question was conclusive«against heri 
and that this Coi^rt was not competent to reagitate the question* 


GOVERNMENT, AppellanK 

versus " 

ABDOOL HAMID, Respondent Mayeih. 

• 

THIS was a suit preferred on the 21st of November 1818, in the Heia thsts* 
Zkllah Court of Chittagong, by the respondent, formerly 
Darogha under the Collector of that district, for the r^^loase of his nmraspon- 
person and estate frbm responsibility on account of a defalcation sible far 
of stamp money to the amount of Rs. 6,225. 8. The plaintiff dcfal- 
maintained that having befn appointed stamp Darpgha, he bad, [ii^ of 
in conformity with the third clause of section LO, regulation 1 » tlie mibor- 
1.814, kept a regular account of stamps furnished to venders for dioiire 
tale, as their receipts would testify ; that the venders likewise* 
furnished the Collector with monthly account sales, with which 
the plaintifi* had no concern, the money being paid by them or tie^. 
their agents directly into the hands of the treasurer : but that he 
usually took the precaution of reporting any arrear to the Collector; 
that he did give such notice in the month of May 1817, and in 
the following November, acting under the orders of his superior, 
he apprehended one Nityaniind, the stamp vender at the head 
station,, and six others who had since been dismissed; that the 
said Nityaaund then acknowledged the existence of certain irregii> 

Jaritie^i in the office, and produced an account making himself 
a defaulter to the extent of Ks. 6,225. 8, in liquidation of which 
he delivered up two bonds executed in his ^vour by Mirsa Hadi 
All. Meer Moonshee in the Collector’s office, one for Rs. 4,121, 
and another for Rs. 2,001. The Collector, it was ,added, after 
having, with the sanction of the Board, realised the arrears due 
from the other htamp venders^ by bringing to *sale the property 
of them and their sureties, advertised the lands of the piaintift 
and his surety on account of Nityanund’s defalcation, while the 
estate of that persoirs surety and of Hq^i Aii remained under 
attachment. The first notice, not having been sanctioned by the 
Board, was withdrawn ; but he bad issaed* a aycond, and had 
attached the person of the plaintiffi under a communication from 
the Superiotendant of legal anairs under date the 3d of November 
1818. It was submitted, Uiat as he (Abdool Hamid) held the 
Collector’s certificates of his having regularly accounted for the 
stamps entrusted to him, he was not responsible, under the regu« 
lattons, for the stamp vender's arrears, that be therefore instituted 
the present suit against the Collector, Nityauund Hadi, Ait and 
Bakir Ali. 



150 


2826 . 


Gorern- 

V. 

Afniocil fla 
uiiil. 


CASES IN THE SUDDER DEWANNY ADAWLUT. 

The defendant Hadi AH was the first to give in an answer, 
afiiriniiig that the plaintifiT -and Nityanund had colluaively em* 
bezzied the public money* and that the latter, under the guidance 
of his associate, had falsely implicated him, the defendant, but 
that the documents signed with his name were forgeries. 

Bakir Ali pleaded that, although he had stood surety for Nity- 
anund, when the Coilertor, in August 1814, appointed him assis- 
tant to the plaintitf, his engagement was voided by Nityanund 
having beetr since removed from that office, and appointed stamp 
vender first at Ramoo Tek Naf and then at the head ^ tuition ; 
that his property had been released from sequestration ; and that 
the plaintiff's suit against him was vexatious and unfounded. 

It was contended on behalf of the Collector, that the plaintiff 
having been appointed, on execution of the prescril^ed engagement, 
to an ofiice, the express duties of which were to supp v the ve> ders 
with stamps, as they were required fur sale, and to furnish a 
monthly return to his superior, he was responsible for every defi- 
ciency in the stamp money, whether arising from remissness or 
from connivance and collusion ; that though the arrear was men- 
tioned in his accounts, yet it had been ascertained from the 
inofrmation of Nityanund and two orhers, that the former had 
lent the money to lladi Ali by his oideirs ; and by she same 
accounts it appeared that Nityanund had been allowed to 
remain in arrear f >r the amount from the month of September 
1816 to the end of the following year; that Nityanund was not 
a stamp vender, but an assistant to the stamp Darugha, nominated 
at his request, without his having even called upon him for secu- 
rity, and that the money had always remained under the plain- 
tiff's charge and could not have been appropriated without his 
knowledge. 

'Ihe other defendant did not appear. 

An order of nonsuit was passed in this cause on the 18(h of 
August 1819, the claim against the several detendants not being 
judged to be sufficiently specific. On appeal to the Dacca 
1 rovincial Court this order was overruled 

The case having been restored to its former place on the file, 
the defendant, Nityaiitind, appeared i»efore the Judges on the *2 1st 
of August 1820, and stated that he had been prevented by illness 
from giving ^in any answer, and corroborated the Colle< ior*8 
stat<>ineiit, that the sum deficient had been by him paid to Had 
Aii at the piaintiff's order. 

It appearing hat Nityanund had actually filled the situation! 
of stamp vender, and* as such held charge of the money embezzled, 
that hu and not the stamp Darogha had received the bond said 
to have been executed by Hadi Ali, and that the plaintiff could 
not, as had been arg'^ued by the government pleader, be made 
responsible fur the defalcation in his office, under regulation 3, of 
1793, it being considered that alt responsibility for stamp money 
was vested in the vender and hU surety, by regulation 1, of 1814, 
a decree was passed in favour of the claim, rescinding, as iiiegal, 
the sale of the plaintiff's estate whit h had been carried into effect 
by the Collector while the cause was pending, leaving Oovernment 
to realize the arrear from the property of Nityanund, or in default 
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of other assets to institute a regular suit against Hadi Ali under 

the bonds, and releasing the other defendants from ail liability 

in the rase. The plaintilf was declared to have neglected his Govem- 
duty as a stamp Darogha, especially in not bringing to his master's 
notice that lie had forgotten to require fresh security from Nity- 
anund, and therefore not entitled to costs. I he defaulter Nity- 
anund was made answerable for those of all the other defendants. 

It was observed that the Ccdlec lor« on finding ground to believe 
that Hadi Ali bad knowingly borrowed the public maoey with the 
piaintiff’s sanction, should, under the regulations, have brought 
the matter to the notice of ilie magistrate, and have made 
application for the bonds to be attached by the Cotirt, but that 
he had no anthority to do so himself. * 

An a'ppeal preferred by the Collector to the Provincial Court, 
was disini»sed with costs, by the First Judge, on the 8th of No- 
venilier 1821. 

At the application of Government, an order was passed by this 
Court, on the 1 7th of August I822« for the admission of a special 
appeal, which was defended by the respondent in person. 

On the (hh of May 1826. the Second Judge (i'. Smith) after 
going through all the papers of the case, expressed hU entire 
approval of the previoas jiidgnients. The decisions of the Zillah 
and Provincial Courts were accordingly confirmed* 


RADHA BULLUBH CHUND and others, (heirs of Bhowanny j026. 

CtiuND, deceased) Appellants, 

versus jVlny 

JUGGUT CHUNDER CHOWDREE and others, (heirs of 
Guvinu Omowdrke, deceased,) Respondents. 

THE otigiiial suit in this case was institueed by Govind Chu' d rieid that 
Chowdree, on the 30th of March 1816, in the Hewanny Adawliit the 
of Zilbih Burdwan, to recover from Bhowanny Chund and Maha- 
rajah Pertaub Chund, certain lands in the pergunna of Jehati- ^ religious 
getrabad, the triennial rent of wbich was si tted to be Rs. 3437, rMiHhlJsii- 
together with mesne profits, &c. Totif amount Ks. 4957. 2 mem ii not 

It was set forth in the plaint, that the above-named Rajah, after 
the death of the Ranees of Mahar.ijih ChiKter Sein in 1221 p. S. the 

resumed certain lands which were previously in the possession of iitmiii np. 
the Ranees, having been assigned to them (or their subsistence, P«‘rtHiiiing 
and for the perforniance of rejigious rites; and granted a lease 
them to the plaintiff in pernetuity, at a fixed rent of Rs. 1 152. 6, f^r alonf^er 
having received the sum of Rs. 1301, in consideration. The defen- period tbia 
dant, Bhowanny i hurid, who was an ejected tenant from the 
same land, prevented the plaintifif from occupying it. On this the**"' 
Maharajah petitioned the Dewanny Court to obtain possession for 
the plaiutifl* by a summary process, which, however, could not be 
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1826. Obtained, the Judge considering the previoui possession by the 

— above named Bhowanny Chiind as a bar to any such summary pro- 

RadbuBul- cedtire- Ihe Maharajah promised to bring a regular suit and to 
lobhCbiiod secure to the plaintiff the occupation of the laud, but subsequently 
making a secoud settlement with Bhowanny Ctiuod, the plaintiff 
Chnn^r began to think of instituting a proceeding at law himself. 

Chowdrce The defendant, Bhowanny Chund, stated in reply» that the 
■bd others. Isnds in dispute had been a dewutter mehal for a long period, 
and according to the custom prevalent in the family, pn the death 
of ihe Ranee of Kirrit Chund, the Ranee of Maharajah Chutiet 
Sein came into the occupation of them. In the year 1216 F. S she, 
after receiving Ks 601, let the lands at a 6xed sent in perpe- 
tuity to the defendarnt; thejumma being settled at Rs. 908. 6. 
After the death of that Ranee ihe defendant Maharajah Pertanb 
Chund succeeded to the property, and became mokhtar of the- 
dewutter mehal which had been assigned for the support of the 
Ranee. The Rajah then, contrary to the regiiiations, let to the 
plaintiff, his (the defendant's) mokurreree property, and sent his 
people to the estate to put the plaintiff in possession. The de- 
fendant applying to the magistrate, he issued an order prohibiting 
the ejectment of the original mokurjereedarf and threatening 
with the penalties of the law, any person oa persons who should 
raise any di«>tnrbaiice on the premises. On a petition being pre- 
sented by the Maharajah, the Judge, in like manner cunhrmed 
the defeiidaiit' in possession. 1'he Maharajah then, seeing the 
claim of the defendai.i to be just, confirmed the sunnnd of the 
deceased Ranee, and after receiving a certain sum as salamee^ 
added some other lands to the previous mokurreree grant, and 
issued a new uunnvd for the whole in favour of the defendant, at 
a fixed rent of Rs. 1030. 6. 

The other defendant Maharajah Pertaiib Chund, stated in his 
reply, that the lands in dispute had come into his possession by 
inheritance, on the death of the Ranees who had held it as sub- 
sistence during their lives ; that he lei it in mokurreree |o the 
plaintiff; but disputes arising about the occu{>ation of it between 
the plaintiff and Bhowanny C hund, and orders having been several 
times issued by the Cnuits confirming the defendant Bhowanny 
Chund in the possession of the property, be had at last agreed to 
allow him to remain, had received from lum the rnaiyoosaree^ and 
given him documents uuder his own seal confirming him in his 
occupation of the estate. The person was now in the occupation 
who had been recognized by The Courts as entitled to it, and he 
was perfectly indifferent as to who might obtain possession. 

On ^the 4Ui of February 1820, tlie second Register of the Zillah 
in. giving judgment, recorded his opinion that as the Calcutta Court 
of Appeal had cenfirmbd the right of the Maharajah Pertanb Chund 
to maK.e hU own settleuient for the l^nds which he inherited from 
the Ranees of Maharajah Chutter Seln (the Ranee's acts with 
relation to the property being good for her life only) and had 
cancelled the settlement which had been made by the Ranee, now 
deceased, and as, acting on this order of Court, the Maharajah had 
made a mokurreree settlement with the plaintiff and executed 
the necessary docMimeots thereof in his favour, he (the Register) 
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held the plaintiff to be the netful moAarremcfar, and gave a 1886. 
decree accordingly; the coeU of the suit to be paid thus; tbO 
defendant Bhowanny C^und to be liable for those of the plaioitff A<i4he 
and hii own, and the defeiniant Maharajah Pertaub Chund for hie 
own ; with respect to mesne profits the plaintiff might sue for them 
in a separate action. CUnaS? 

The defendant Bbowanny Chuud appealed from this decision Chow4rw» 
to the Calcutta Couit of Appeal laying the suit atR§, 5*617. 5. 4, oibeis. 
being the amount of tbe suit in the Zillah Court added to the 
costs thereof. 

Govind Chnnder Chowdree dying, his brother Jtiggut Chunder 
Chowdree, and his widow, appeared to reply the appeal in the 
name and on behalf of the two sons of Govind Chowdree deceased. 

On the 12th of September 1822, the Second and i hird Judges of 
that Court gave judgiDent in the case to this effect : 

In the case of the elder Ranee of Chuiter Sein, appellant, versus 
the younger Ranee of the same Rajah, the pundits of the Sudder 
Dewanny Adawlut gave a vyuvuUha declaring that the occupiers 
of dewuiter land had no power either to sell, give, or mortgage the 
same ; as they were merely the managers of the dewutter land of 
which they were in possessfen. By tbe words of this ^yuvuwihd^ 
allhough letting the l^nd on a mokurreree lease is not expressly 
prohibited, yet such prohibition is to be inferred from the tenorof 
the opinion, because, by such an act, the heirs of the*person lett ing 
the land would lose all chance of controul over it. Therefore the 
Ranee had no right to grant a lease in perpetuity to tbe appellant, 
nor could such be recognized as binding after her decease. 

It was fully competent to the next heir to confirm or cancel such 
leases. Rajah Pertnub Chund, under this license, let the lands 
to the respondent* cancelling the lease of the Ranee, and having 
once done so he could not make a settlement for the same laud 
with another person. On these grounds they affirmed the decree 
of the Register of Burdwan, and dismissed the appeal with costs. 

The d^eilant petitioned the Sudder Dewanny Adawlut for the 
admission of a special epp^^l^ which was granted by tlie Third Judge 
(J. Shakespear), on the ground that the incompetency of the Ranee 
to let the dewutter land in perpetuity was questionable, and that the 
order of the Provincial Court contained in their roohujiarees of the 
1 Ithof April and 22dcf May 1815, should be reviewed. The Second 
Judge (C. Smith) having made some previous enquiries as to the 
quantity of land granted by the Maharajah and the Ranee respec- 
tively, proceeded to record his opinion on the ,5th of May 1825, to 
the following effect: 

^fhe order of the Court Of Appeal oh which the decision of 
the Register is fcmndcNl, is not applicable tb the points at issue ; the 
word moAurreree' hot being ifi the vyuvustAa ; if n had been it would 
apply as much to a mokurrer^ lease granted by the Rajah as to 
one granted by the Ranee, and render them equally invalid Tbe 
decree should therefore be reversed with costs tti all three Conrts, 
and me.<ne profits made payable by the respondents ; tlie appellant 
to he put in possession, and according to the agreement of 1221 
B. S. to pay a jumma of 1,030 rupees. 

The Fifth Judge (A. Ross) was of opinion that the decree of the 
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1826. Regf9t«r should he reversed, but on different grounds. In a vym* 
vugfha delivered in a former appeal the pundits had declared the 
JRmUia Bui* right to dewutfer land to be qtiaiified ; that is, that the holder 
lubhCboAd cQiilj not let it so as to put it beyond the controul of the next 
heirs. By section 2, regulath<n 18, ISTi, n. mokurreree lease 
CliHDrtfr prof)erty could not be given, but only one for such 

ClMivdree time hs the gn^or should retain controul over the property, 
auauiutrrti. ^‘iH his death. Looking at the rase in this light, it would 

appear that neither the Ranee’s nor the Rajah’s leases were available, 
as claims for a mohnrreree tenure, and it appeared to him (the 
Fifth Judge), that the present R q ihTej Chtinder should have 
the power of making a new settlement altogether, llie above 
opinion was> delivered on the 16th of February 1826. 

The Chief and Fourth Judges (W. Leycester and W. Dorin), 
after examining the i>ynvusthag formerly delivered in the cases 
of the Ranee, senior, versus the Ranee, junior, and Juggut 
Churider Sein versus Keisoo Anund and others, put the following 
questions to the Pundits ; If, according to the vyuvustkas in the 
cases above cited, there is no power to alienate dewutter land 
in any way, and the ^liole produce is to be assigned to the 
expences of the Deota, and the office of Shewnit be inheritable, 
and be meant merely for managing the appropriated lands, is not 
a grant of a moknrreree potia by the Shewaii to the grantee and 
his heirs beyond the competence of the Shewait f or dues it stand 
good and bind him also who succeeds to the Skewuitec by inhe- 
ritance ? or does the Hindoo law, written or unwritten, declare 
nothing positively on the subject? 

Answer. — The pra<‘tice of mokurreree pot tas in regard 

to dewutter lands is accordant with the rules and customs current 
in Bengal, and the successor to the management has no right to 
annul the lease, and make a new one, unless it may have been 
stipulated in the potta, that if any person should offer a higher 
jufnma a new settlement should be made with the person so 
offering. Such a practice does not defeat the purposes mwhich 
the property was meant to be applied, because the lessee pays the 
rent (which can be appropriated to the service of the Deota) and 
likewise improves ana cultivates the land. 

This uyHv^$tha was opposed by the vakeels of the respondent, 
who produced two other vyuvustkas of certain of the college 
pundits to establish their claims, and contending that a mokur^ 
reree potta given at a low rate by a female Shewait would not 
avail against a better disposition made by the successors. 

The appellants vakeels also produced a vyuvustha in con- 
firmation of that delivered by the pundits of the Sudder Court ; 
after examining thesf opinions, it was deemed necessary further 
to question the l&ourt pundits on the '^following points: Does the 
Shatter mention mokurreree potias i if it does not, what modern 
book of Hindoo law meutions them ? for the former answer 
states their legality without any quoted authority ; and what 
book mentions such a vyuvuhar or practice ? and wherein is it 
ascertained and its legaltiy made out? for the Court suspect that 
the Hindoo law is entirely silent on the subject, and that the Court 
should decide it under the regulations aud former vyuvustkas. 
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Hie law officers replied to this effect: Pottos in perpetuity under ISM* 
the name of shasun puttra, are mentioned in the Smriti CAuit- — 
drikOf Veora Mitrodopa^ Vpuvuhora Matrika^ Vpuvuhmra Ckinta^ Redha Sid- 
muni and Ftvoda Bkung trnuva^ whit*h are all Hindoo Skoster$, 

Id them also are to be ftiund the authorities for the practice we 

ha ve mentioned ID our CktSder 

1he Court, in passing judgment id this case, observed, that Chowdiea 
the law officers of the Court had delivered a vguvustha which aiwI-Mlwri# 
they were afterwards unable to support by any legal authorities ; 
that the uymmstha of the pundits of the Supreme Court was in 
like manner unsupported bv any text, while that procured from 
the pundits of the Sanscrit College was opposed oirectly to the 
others. Ibe Court therefore declared their determination to 
adhere to the vyuvHStka delivered iti a former case of the same 
nature, the accuracy ot which there was no reason to suspect. 

Setting aside all consideration of the oyuvustha of the S udder 
pundits (which it was not deemed necessary to follow) the Court 
were of opinion that the po/fa in perpetuity, graated by Pertauh 
Chund ill consideration of a certain sum received by him, was 
illegal and invalid, and it was competent to the present Rajah 
(having returned the sum sg received by his predecessor) to make 
a settlement for the laisds with whomsoever he pleased, provided 
only that any lease whiili he might so grant should determine 
on the grantor’s, namely, the R.ijah's death. 

The Chief and Foiiith Jiidires therefore, concurring in opiiiioii 
with the Fifth Jud^e, reversed the decrees of the Zillah and PfC| 
vjiicial Courts, ana passed judgment accordingly. Costs were 
made payable by the parties respectively. 


RAM PERSHAUD SlRiCAR, j)ippe1lant, 
versus * 

ODEY NARAIN MUNDUL and others. Respondents. 


1826 *. 


May 15tb. 


THIS was an action brought by the appellant on the Sth of in « claim 
April 1812. in the Zillah Court of the 24 pergunnas, to recover to hold cer- 
from the respondent 17 beegas, 8 biswas of lakkiraj dewut ter tain \nnt\n 
land ; ten tiroes the yearly produce was stated \o be Rs. 285 ; also 
to recover Rs. 316, proHts unduly appreciated from the •said 
lands, from 1208 up to 1217, F. S. • , and ho 

The plaint set forth, that^twelve beegas, three biswas of the proof of 
rent free land appropriated to the service of Sridhur TkakooTf J^**”**® 
and five beegas, five biswas of that appropiated to Skeo Tkakootf hHil 
were entered in the name of Ram Ram Dey (pimintifiT t grand- weUkhiroj 
father) the superintendent of the said TkmkoorSf were divided •jnee J7<.5, 
and marked off by Gopaul Chood, plaintiff's father, and had 
been in the possession of the family for many years. Bat the 
defendant had, in the year 1208, foieibly ejeciM the plaiAlifffafporUog 

VOL. IV. Y • 
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tB2e. from fourteen beegas, six biswas, and, in 151 1 , from the rest of 
~ the above named rent free land, and had taken violent poseeesi >n 
to be an of the whole, had removed ryots and put others in, and had 
ibe^Colli'?- kept the rents of the land as its lawful owner, 

tor in 1787, * defendants in reply denied the whole of the above statement, 

on the and set forth that the land in dispute was not lakhiraj. Kishun 
Sro.,nds,er Chiirrun Dey and Gokul Cbund Dey. the uncle and lather of the 
wHSHfur-* ^*ad been for years farmers of the mouzas in which 

gerj' or had land Was situated, had, by forgery and the connivance 

bc^noix of the Ametn appointed to settle the estate, caused the land of 
Bodhaee Pood, Mungut Das and other ryots previously paying 
mibrrpre- 1^® inserted in the accounts as rent free and dewutter, 

scutaiiou. remarked that three persons, the uncles of the plain> 

tift and partners in the est ite, being aware of the above facts, 

. had abfitiined from being parties to the suit, or pressing the ques- 

tion relative to their respective shares. The plaintitt alone had 
been led by the instigation of some enemies to the defendants to 
state land to be rent free dewntier^ and the property of his father, 
which had been for twelve years notoriously in the hands of the 
defendants, and its regular! v paid by them during the 

whole of that time. To shew the futility f»f the claim, and the 
fraud attempted hy the plntiitifT, it was oitly necessary to refer to 
regulation 19, 1793, or to requite the production by the plaintiff 
of the lukkir/ij sunnttd for the land in question. 

The replication stated, that the lakhiraj svnnud was lost during 
the disturbances which took place in CnlUck ; but i i 1 191 B. 8 , 
when the country was measured and settled bv (iovernment, the 
land in question was recognised as dewutter and lakhiraj, as was 
proved by the report of the settlement, the Fussul char and other 
papers.^ In 1506 B. S. the land was divided between the plain- 
tin 8 lather and his three uncles. Those four persons held their 
respective shares separately. As the three uncles happened to 
be on bad terms with the plaintiff, and on friendly terms with the 
defendants, it was not to be expected that they should cooperate 
with the piaiiitifi on tins occasion. ^ 


The deUndants rejoined that, from certain papers in the Col- 
lector 6 ofhce, and fl-om copies of the sunnuds issued hy the Com- 
misMoners appointed to make the settlement for the lauds in 
question It would fully appear that the estate was not 
as asserted by the plaintiff. '' 

Ou the J8th of May 1813, the Acting Assistant Judge passed 
a decree for the plaintiff with cosU- On appeal to the Calcutta 
Provincial Court a review of judgment was directed, on the ground 
that the Assistant Judge had not suflicieiilly enquired into the 
leading circumstances of the case. 


Itcame su^equently before the '•J udge of the Zillah Court of 
the salMirbs of Calcutta, ewnng to an alteration in the jnrisdn tion. 
In this Court a decree .was fiassed for the plaintiff with costs. 
Meifie praxis were not awarded. Odey Chaund Mutidiil, one of 
^e defendants, appealed from this decision to the Provincial 
Court of Oalcntta, where, on the 80th of September 1821, the 
becond and 1 bird Judges reversed the Zillah Judge^s decree. It 
ivas necessary, the Court wbaerved, by aectien 27, regulation 19, 
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179d» and section 19, regulation 8, 1800, that meHtioD of lakhirqf 

lauds should appear in the Collector's records; 4n the present 

case DO such mention appeared, neither could the 
produce any lukhiraj sunnud> 

The plaintiH peUttoned the Court of Sudder Dewanny Adsu'lut 
for a special appeal, whuh was granted by the Second Judge r«io Mmi* 
(C. Smith) who recorded his opinum for reversing the judgment nikI 
of the Court below, for the following reasons : He considered ^I’he*** 
that the land in question had belonged to Ram Ram*lL>ey, grande 
father, and Gokul Chund iJey, lather of the appellant ; that they 
held it as hkhiraj^ and that they were ousted by the respondents* 

He put no faith in the papers produced by^ the rtspoudents to 
prove that the land was liable to ilie payment of junma ; since 
they themselves had, in tlieir reply, allowed that it* was entered 
as hikhiraj^ from 1190 B. S. 'ihe Court of Appeal had reversed 
tlie Zillah decree, and given one in favour of the respondent on two 
grounds ; one, the nonproductioii of the sunnud^ and the other the 
non mention of the lands in question in the Collector's books. 

But the absence of the sunnud (since it may have been lost) is 
not, under regulation J9, 1793, a sufficient cause for rejecting 
a claim to a lakhiraj tenure, if any other good evidence in 
support of the riailn can be adduced. From the documents pul in 
it iully appeared that, in the year 1209 B. S., the land in question 
was entered as dewutier in the Collector's l>ooks^ and further,, 
that the respondents had allowed this tr> have been the case in 
their reply hied in the Court of Appeal, when the cause was hrst 
before that Court. When the case came again before the Cotirt of 
Appeal, afti^r the review of judgment was then derided, a 
reply was not filed and a decree was passed by that Court -without 
reference to the statements contained in the reply filed in the 
first instance. Lastly, the a})pellant appeared to have held pos* 
session of the land since the time of the Zillah decree according 
to which he obtained it. On the above grounds, the Second Judge 
was of opinion that the decree of the Provincial Court should be 
reversed and judgment given for the appellant with costs. 

I he Fifth Judge (A. Ross), on the I9th of April 1826, recorded 
Lis opinion that, of the land in dispute, fourften lieegas, six biswas, 
were made subject to the payment of revenue in 1209 B. S. and 
three beegas. two biswas, in 1211 B. 8. It did not appear that 
any record of the land being lakhiraj was entered in the Collec- 
tor's books as required by section 26, regulation 19, 1793. As he 
(the Fifth Judge) was inclined to suspect the authenticityof the 
signatures of the officers of Government affixed to the document 
called the bazee zumeen dufter, that dotumeni, which was filed 
by the appellant in the Sudder Dewanny •Adawlut, did not suffice 
to alter bis opinion on th^ merits of the case; since if further 
appeared that the document alluded to was puHnto the Collector's 
office during the time of the proclamation or notice, which, 
agreeably to regulation 8, 1800, was affixed in the Collector’s 
Cutcherry. He considered the plaintiff’s claim notproved, and 
that the decision of the Court of Appeal should be affirmed with 
costs. He added, that by section 30, regulatioD 2, 1819, Iha. 
plaintiff was at liberty to bring his action again de novo* 


respondent Ram Far* 
sbsttd Sir* 
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f826; The cafie having next been brought before the Chief and Fourth 

— Judges (W. Leycester and W. Dorin) they saw no reason, after 

RAin Per- mature consideration, to interfere with the decree passed by the 
fUaud Sir. Court of Appeal. The appellant had no tunnud to produce; 
Ode/ka- thereby to substantiate his claim, nor was there proof of his 
raioMua- having held the lands as lakhiraj since 1765. It was doubtful 
dill nnd whether any statement of the land being dewvtter was put into 
utiierii. Collector’s office at the requisite period, as prescribed by 

regulation 19, 1793, and regulation 8, 1809, nur aid the Couit 
see that any mention of the circumstance was to be found in the* 
proceedings at the commencement of the suit. The statement 
of the appellant on the other hand, entirely against the sup- 
position of such having taken place, and it appeared highly pro- 
bable, that tfie appellant or his ancestor, at the time while farmers 
of the laud had fraudulently attempted to represent it as lakhiraj, 
as it was evident that near twelve years previous to the institution 
of the suit, or rather from the time of the purchase made by Manik 
Miindul, the rents had been collected from the land in question, 
and regularly paid as froui other lands subject to the payment 
of jumrna. The document produced by the appellant called a 
fusfsul char, dated 1787, and apparecitiy bearing the initials of 
the Collector and the seal of his office, did not snffire to prove 
the land lakhiraj, because the Collector never had the power to 
grant such suttnuds ; and, if such signature was authentic, it must 
have been affixed by an oversight on the part of the Collector, or 
by means of a fraudulent representation made to him by one of 
the parlies. 

A decree was therefore passed dismissing the appeal, and affirm., 
tng the judgment of the Court below with costs. 


1826. 
May 27 th. 


SHEO SURHUN MI8SER (Son and heir of Singh Lal aliat 
Dual AO Misser, deceased) Appellant, 
versus 

SHEO SOHAl, Respondent. 


Sale of joint THIS was an action brought by Sheo Surrun Misser against 
iHtidcd pro- Sheo Sohai, to recover possession of two mouzas situated in zillah 
HuS'itrihe* Mirzapore, pergunna A^oura. 

district of suit was instituted in the Dewanny Court of Mirzapore on 

Mirsspore, the 4th \>f Febritary 1819, and laid at* Ks. 1670; three times the 
by one yearly /lemma of the land. “ 

wUhouuhe Stated in the plaint, that the land was sold by the defen- 

consentof to the plaiiittf!' on the tl9th of June 1816, for Rs. 2601. I'he 
the rest, defendsBt first gave a kvtkubala, and afterwards executed an 
|wt nMtle as ikrarnama to the effect that the sale was complete. This obliga- 
irar'y to^the registered by the Register, and the defendant at two 

Hindoo several times received from the plaintiff two instalments of Rs. 109 
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fftch. The defendant petitioned the Court* to pve the plaintiff 1536. 
possession, which was ordered, and the plaintiff was accordingly — ~-~ 
put in possession of the property, but as the defendant had a cause law, and 
pending in the Provincial Court of Benares respecting certain ^*5 
profits from the above mouzas, he executed a written undertaking resc^g^n 
binding himself, when the cause should be decided, to give acorn- the part of 
plete deed of sale for the mouzas to the plaintiff, and to effect the the pur- 
substitution of the plaintiff's name in the Collector’s books, on d******* 
which he was to receive from the plaintiff Rs. 1601, in further 
payment of the purchase money, and to give up all right and title 
to the property. Further, he declared, in the same obiigatioii that 
should he fail to give a deed of sale as agreec^ upon,* the obligation 
itself should be considered as a deed of sale, and have all the virtue 
ofsuchadeed. The Provincial Court of Benares *had passed a 
decision in the cause above alluded to, and the defendant had 
received at different times different sums of money from the 
plaintiff, namely, Rs. 144 at one time, Rs. 302 at another; 
at one time golden ornaments worth Rs. 75, and at another time 
Rs. 24 ; altogether Rs. 545. But now he refused to take the rest 
of the purchase money, viz. Rs. 2056, and was about to oust the 
plaintiff from the estate. • 

The defendant, in ^formd pauperis, replied that the land was 
worth more than Rs. 5000, and was the joint property of his 
father and his four uncles. Had he wished it, he.cuuld not have 
alienated the land during their lives. He never executed any 
kutkubala or written obligation, such as described in the plaint. 

He never received any of the sums spoken of by him, nor petitioned 
the Court to give the plaintiff possession. The real case was this ; 
he was at a loss for money to pay the Government revenue for the 
year 1224 F. 8 and therefore executed a written obligation of the 
nature of a mortgage deed, pledging the land for the sum of Rs. 

I UOO, on the following conditions. 'I’he plaintiff was to enter on 
possession, and he (the defendant) failing payment of the 
Ks. 1000, was to execute a bill of conditional {bye-bil-ujujfa) 
for Rs. 2001. The plaintiff also executed an tkrarnama to the 
effect that he would give the defendant nankar at Rs. 100 per 
annum, so long as the mortgage endurdd, and that he would 
relinquish the estate if the money was paid within two years from 
the teriiiination of the suit mentioned above. Of*the sums, how- 
ever, agreed upon in the ikrarnama aforesaid, he had paid nothing 
but the arrears of rent amounting to Rs. 385. 'I'he matyoozaree 
from Assmto Asark 1224, was paid by the defendant. 

In 122.5 F. S. the plaintiff got possession of the profits of the 
land, to the amount of Rs. 1375, of* which he paid Rs. 557 
Government revenue, and kept the rest. • He al«o got hold of 
Us. 715 on account of iffttalmenta from the rybis due from Asuin 
to Asarh 1224 F. S. before the date of the ikrarnama, and conse- 
quently the property of the defendant; thus he possessed himself of 
Ks. 1533 besides the income of the year 1226 F. S. 

Bishuster Dial and Rughoo Dial, two witnesses in this ease, 
deposed that the decree gained by the defendant in 1799, for the 
mouzas in dispute, was merely nominal, his father being the real 
plaintiff ; and that the defendant had no power to alienate the lanid^ 
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at it be)oi»ged to iii^ father and his four uncles, of w'bom the 
witnesses were two ; a copy of a decree passed by arbitration on 
this subject on the llth of September 1813, was put in. The 
Officiating Judge of the Ziliah pasted a decree in favour of the 
plain titf with costs, directing the plaintiff to pay the defendant 
Rs 2056, the rest of the purchase money. The defendant appealed; 
m forw4 pauperis, to the Provincial Court of Benares, where the 
foilowiiig judgment was giveii by the First, Second, and Officiating 
Judces. ** H e think the appellant did (as he affirms) make over 
possession of the estute to the respondent after the manner of a 
mortgage ; because there was nothing in the decision of the case, 
where he was boncenied as piainiif!* in this Court respecting the 
profits of the e>tate, which could have forced him necessarily to sell 
it to the re' poudept. We do not agree with the Judge of the Ziliah 
Court in considering that the decree by arljitration produced as 
evidence on the part of the appellant, is a forgery, because it is 
dated in 1813, and written on stamp paper of that period, and not 
on paper which came into use by regulation 1 , 1814 . Besides, the 
appellant is not sole proprietor of the land^ since it appears by the 
stutenienU of Bishnstur Dial and Rughoo Dial that thev had an 
equal property in the estate, which was jointly possessed by five 
partners ; therefore if it had been proved thatHhe afipellant bad sold 
the land to the resp^>itdeiit. such proceeding would have been inva«> 
lid as being against tiiC consent of the other fanners, and proprie* 
tors ; with respect to the point of the kutkubidu and ikreernama 
no complete proof was brought. Budba Lai was the witne:»s whose 
te*«timony snp^iorted the first, and Changee Ram came forward to 
establish the second document. Budha Lai did not however apf>ear 
to know the appellanTs handwriting, though he affirmed that he 
did : althoogli it has been collected from the witnesses that the 
appellant re<-eived from the respondent Rs. 1649 , yet it has not 
been proved that the appellant ever agreed to sell the estkte. Sale 
is not complete till the purchase money is all paid ; but the respon* 
dent may bring an action against the appellant for the money he 
has paid, and the appellant against the respondent for the profits 
which he can prove the respondent to.have received from the estate. 
But the appellant's father being alive, he (the appellant) had no 
right or power to alienate any part of the land, and all the deeds 
executed wifh that view, or lo that effbet, are invalid. We therefore 
reverse the decision of Uie lower Court, and give a decree for the 
appellant with costs/* From this dei'ieion the case was brought 
by special appeal into the Sadder Dewanny Adawiut. The appeal 
was admitted on the iVth and 21st of April 1823. 

I heX^hiief and Fourth Judges of the ^Sudder Dewanny Adawiut 
(W. Leycester and W. Dorin) on the 27th of May 1826, recorded 
their Qj^nlons as Ibllows ; The HtndcK^ law, as laid down in vyu^ 
delivered in former cases <a>« does not permit alienation of 
land, held jointly by se^'sral pafleectors, or owners, to be made by 
one without the assent of the others, nor indeed does each aheDa. 


(«) dee Civil Repnits^ page 933, vol. 3, and page 71,erpaMll^ of the present 
volinne. The sawe doctrine was also msintsitied in s Tirboot cue wherein Rajs 
Bydianuiid wss appellant, rertu# Jtviutt Jha end others, respondents. The pondita 
tlienwlsohsia the esienfloiot naihvided properly to he iordlid, vri^m the eeseui 
of uU the sharers, and not vsli&t eves for the sellers own share, while undivided. 
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lion bold good for the altamng pariner’t individual sbaraaveo« wiibout 
iba assent of the rest. It is not in the present cme> suflicientiy ■■ ■ 
shown thut the partners had consented to such aheiiaiion, as the Sliso 
appellant has attempted to prove* And even had their assent been 
shown, there was such evident overreaching on the part of the 
appellant, that the Court could not hold the transaction valid, 
though at the same time the respondent was clearly bound to 
refund to the appellant the money he had received, with interest* 

For these reasons the decree was affirmed with costa. 


NOOR JEHAN BEGUM, Appellant. *8-^; 

versui 

PREM SUKH, (Agent of Mr. Swsedlaud), Respondeut. 

THIS was an action broyght by Prem Snkh, (agent to C. Sweed- 
land. Esq.) on the dth of February 1818, in the Dewaniiy Court ht^Idto 
of Zillah lirhoot. to recover from Noor Jthan Begum, widow of Ih* not Im- 
Moulovee Mihr Ali, son of Syud Ali Khan, the sum of three 
thousand rupees (lit. 3,000) principal and iiiteresf, ou &(^<'*ount of 
money lent to the deceased Mihr Ali. drhtii, be 

It was stated in the plaint, that Moulovee Mihr Ali, on the 1st of not ha in^ 
December 1813, borrowed from Mr. Samuel Deane, (agent of l*' *'*'*^* 

Mr. Sweedland aforesaid) the sum of Hs. 2,500, which, together l 
with interest, amounted on the 3 let of July 1814, to Rs. 2,674. 13. 1, 
of which, up to October 31st, 1814, Rs. 501, had been paid by 
assignment of certain lands belonging to the deceased, who died 
on that date. The defendant, who had succeeded by inheritance 
io the property of the deceased, was now liable for the remainder 
of the debt : a rei'usal therefore to discUariie tire amount, now 
Ks. 3,000, by accumulation of interest, had led to the institution of 
the present suit. The defendant did not appear to reply. 

The Officiating Judge of the above mentioned zil lab, Consi- 
dering the debt proved by the evidence of the eritnesses to tlie 
bond, as also the iuheritance of the debtor’s property by the defen* 
dant, and observing that the defendant had snfiered judgment 
to go by default, gave a decree for the plaintiff, with costs. 

Ihe defendant appealed from this decision to the Patna Court 
of Appeal, and put in a statement to the* effect that, what property 
she possessed had been left to her by her faUier ^yud Alunud Ah 
Kiian, but that she had^no property left hev by Imu husband, 
since all his esiatee had been etsigiiea to Baboo Byj Nath bahoo 
for payment of certain debts, and that when she was sued in the 
Patna Court of Appeal on a former occasion for certain debts, 
contracted by her late husband, the Court did not recognize the 
claim, because she had inherited no property from her husband. 

Ihe respondent answered, that Mihr Ah had become possessed 
cf the property left by Syud Ahmud Ali io bis widowand daughter, 
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1820 . by virtue of deeds esfccoted by them io his faTCur, and that hU 
■ name was sutered in the Coll6ctor*s books as proprietor of the 

Noor Jehan same. 

p*^*^***sikh The OfRcieting Judge of the Patna Court of Appeal gave a 
j^rem "'decree in favour of the respondeat with costs. 

Ihe appellant petitioning for a special appeal in this Court, it 
was granted, because the above decree differed entirely from that 
io the case of Ujeet Sing eerstis Noor Jshan Begum from the 
same Court. • 

On the appeal, the Second Judge recorded his opinion, that 
it was not proved that the appellant had inherited any of her 
husband's profserty, the deed of gift said to have been given by 
the appellant to her hhsband proving, on examination, to be nothing 
more than tL^fHokhtarnama. The Second Judge remarked that, 
he did not consider the widow liable fur the del»ts of her deceased 
husband, from whom she had inherited no property, and therefore 
recorded his opinion that the decrees of the two lower Courts 
should bs reversed with costs. 

The 'I bird Judge concurring in this opinion, the decrees were 
reversed accordingly. 


' 1826 . GOBR CHUNDER RAf, and others, Appellants, 

versus 

June 20tli. HURISH CHUNDER RAI, and others (heirs of Juggitt Cjiuw* 
DEu Rai, and others) Respondents. 

In the cane THIS suit was instituted in the Zillah Court of Dacca Jelal- 
vfdfU April 1814, by Nubkishen Rai (father of (iour 

doo family, Chunder Rai and the other appellants) against Govind Pershad Rai 
their ac- ’ and Raj Narain Rai, to recover a half share of the turruf of 
qiiisitioin Bhatoee Doha, the yeaviy produce of which was estimated at 

wni^ to' 

hHvv been ^^® pl^int, that two brothers Odey Narain Rai 

joint till and Roop Narain Rai, the father and uncle of the plaintiff, lived 

proved together as an united family on the income arising from their 

the*wwi**^’ paternal property, and from certain other property acquired by 
prohandi themselves, and that iof the year 1207, they privately purchased the 
mtiogwith iurtvf yf Bhatoee Doha, the pergunna of Gunga Put and Golajy 
the psrty Nugger, under the narpeof Muddoosoodun (another name for 
exi'Iuiliive defendant Ktquaraiti) flroin Kish^ Mohun the foriuer fa- 

ri^ht. lookdar. In the year 1208, some part of the property above* 
mentioned, viz. the pergunna of Gunga Put, was sold by 
aiiriton for arrears of revenue, and was purchased by the plaintiff 
Nubkishen Rai under the name of Ramanund Bose, for Rs. 6000, 
the purchase being effected by a gomashla of the parties, by name 
Lukeekaunt Bose, and the money being raised upon the sale of 
Gbiajy Nugger to Moulovee All Nukee, and by loan afforded by him 
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lo Ibe Mid Nubkiib^n (the pteieiiff) ; et t)Jb seoie time a deed liSML 

vf sale and bond were eaecuted by the said Nebkishea nader 

the name of Muddoosoodun to Rajoarain Rai^oiie of the defen- Gour 
dants wiio was the $oma$h$a of both parties* After the death pteeder 
of both the brothers, which occurred in 1814 end 1846, the plaia* 
tid' (son of one brother) continued living with the defei4.ent Hurr’iia * 
Govind Pershad (son of the oilier brother)* The latter however ChuncWr 
in 1219 B. S. having by intrigue procured from the defendant Raj R*' 

Narain Rai a bill of sala for Bhatoee Doba in his (Gaviud's) naine, *’^^^*** 
presented to the Collector's office a petition for the entry of hie 
name as sole proprietor thereof. A counter petition was filed by 
the plaintilf, and tlte Collector directed the parties to try the case 
at law : hence the present action. For the defbndant, Goviud Per^ 
thud Kai, it was stated in reply, that no partnership'ever existed 
between Odey Narain Kai and Roop Narain Rai, as regaidad 
th(^ land in dispute, for that the latter purchased with his own 
money the estate, and securing all the rights and privileges of a sole 
proprietor, was so to all intents and purposes, up to the time of his 
death, when the estate berediiarily descended to Govind Pershad 
his son and heir, whose it then was ; that he could produce the 
bill of sale to shew tliat ^e estate never was purchased jointly, 
but by one person. « 

The defendant, Raj Narain Rai, replied on his part that Gunge 
Put, Bhatoee Dobaaiid Golajynuggur were purchased by him fur the 
use and with the money of the defendant Goviud Pershad, under 
his alias of Muddoosoodun, from the former tahokdur KisheiT^ 

Mobuii. The plaintiff had no conoern whatever with it. The 
statement of the plaintiff with regard to the auction purchase was 
altogether untrue, for the purchaser was Govind Pershad Rai 
through the defendant Naraio, and under the name of Rama- 
ntind Bose ; the money for the purchase being raised by the sale 
of Golajynuggur to Mouloves Ali Nukee efiected by him, the 
defendant Haj Narain Rai. 

The parties produced a great variety of documentary evidence 
and a number of witnesses to support their respective allegations 
as to the estate of the family at the time the purchase of Bhatoee 
Doba was made, and the source from whence the purchase money 
was defrayed. The Judge of the Zillah decided, on the 4th of 
December 1818, in favour of the defendants. He did not consider 
that the fact of partnership having existed was made out by the 
documents filed for that purpose by the plaintiff ; while the state- 
ments of the defendants were borne out by the bill of sale signed by 
Kishen Mohuii, the acknowledgment signed by Muddoosoodun and 
the other papers and documents filed by* them in the cas^ On 
appeal to the Provincial Court of Dacca, this decision was amrmed 
by the First Judge of tha^ Court, who considejred that Govind 
Pershad had bought with hit«owa money, in the name of Muddoo- 
soodun alias Raj Narain Rai, the land in dispute. He therefore 
dismissed the appeal with costs. 

The appellauts (their father Nuhkisheo having died in the 
interim) filed a petition for a special appeal in this Courts 
which was granted on the ground that the sole proprietorship of the 
land in question by Govind Pershaud, though recognized by the' 

VOL. IV." * . 
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Courts below, was nit made out satisfiictoiily by the evidence on 
the case, and that there appeared to be some doubt as to whether 
Raj Narain and Muddoosoodun were one and the same person. 

The Second Judge (C. Smith) went into the merits of the case 
on the 18th and 20th of March 1826, and recorded, as the result 
of his investigation, the opinion that a partnership had existed 
between the parties with regard to the land in dispute ; that is, that 
the land was purchased jointly by the two brothers under the name 
of Muddoosoodun as stated by the appellants ; that after the death 
of both brothers, Govind Pershad Rai had, jointly with the claims- 
ants, entered on possession of the land, from which he subsequently 
by violence ohisted them ; that it was of no consequence whether 
Muddoosoodun was 'or was not the same person as Raj Narain, in- 
asmuch as it* had been proved that the purchase money of the land 
in dispute had been defrayed from the joint property of the two 
brothers. He therefore recorded hie opinion, that the decrees of 
the lower Courts should be reversed. 

The case next came to a hearing before the Chief and Fourth 
Judges (W. Leycester and W. Dorin) who coinciding with the 
Second Judge recorded their opinion to the following effect ; 

** It is evident that the turruf m question was acquired during 
a time (1207 or 1208) in which the family were living together in 
an undivided state, and in the life time of Odey Narain Rai and 
Koop Narain llai, ancestors of the parties. Under these circum* 
stances it must be assumed to be a joint acquisition from joint 
funds until the contrary is shown. Ihere is no sufficient proof 
either from the testimony or presumption of the case in favour of 
separate acquisitiou by the separate industry or funds of Govind 
Pershad, or of his having amassed the means of acquisition else- 
where. The circumstance of his having been the manager is no 
proof of exclusive right or exclusive possession. The same happens 
«very day in Hindoo families without either being alleged.*’ 

Judgment for appellants with costs in all three Courts. 
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SUDA SHEO SINGH and othars, Appaliants, 
versus 

HUR LALL SINGH and others, Respondents. 


Jane 20di. 


THE respondents were plaintifTs in an action brought on the A <^eciw ^ 
2ud of February 1809, in the Zillah^ Court of Tirhoot, against 
Manik Singh, ancestor of the appellants, claiming to recover a share 
consisting of 18 anas, 6 gundas, 2} cowries, of mpuz^ Akburpore, ProvinHel 
s Nizamut me hal, in perguiina Milkee. Suit laid at Rs. 925. 13. CotiDctlfor 
ihe yearly produce of the estate. Uon r/alT* 

The fuilowing genealogical sketch of the family wgi filed by the estate 
plaintiffs : • (which hid 


BHAG RAl, 


Koosaul Singh, 
Kesiiree Singh, 


Nir Bui Singh, 


Oikram Singh, 

Thakoor Singh, 

Hiir LmII, 

Sheo Lall, 

Hur Peraharl, 
Guneali Mutt, 


Ramnaraiu Singh, 


Mahadeo Dutt, 
pl^intijfi 


Uittor SiiigU, 
Uuuop Singh, 
Oomed Singh. 


Jey Singh, 


(which had 
been ille- 
gally Mold) 
to one 
momhft of 
an iindividt 
rd l]ind«o 
family, on 


KburiiK Jeet Singb, , 

Oanpot Sinirb, oflbepur- 


Oolttcd Singh, 

plaiHtiffu 


chase mo- 
ney, and it 
being pre- 
satiiable 
that the 
right of 
oilier 


Bhag Rai Singh, according to the statement of the plaintiffs^ was branchesof 
tlie founder of the family, and from him the estate had descended the family 
without division to his heirs, who had, up to the* year 1194 F. S, I»»<1 »lw«y« 
held it jointly. The concerns of the estate were carried on in the 
name of Bikram Singh. At one period Meer Zooificar Ali, who reapective 
was mokurrereedar of the whole pergiinna of Milkee, had the shares 
management of the mouza of Akburpore in his own hands, and he we de- 
used, in place of paying to the above proprietors their regular 
viuiikajia^ to allow them portions of laud to cultivate rent tree ; out sub- 
the regular receipts for malikana^ when paid in money out of the jeetiog 
Collector’s office, were signed, sometimes by one of the plain- ***^**' ^ 
tiffs, and sometimes by the defendant. A copy of that for 
was ill the plaintiff’s possession; the rest of them were in the pur- 
the hands of the defendant. In the year 1181 F. 8. the chssc mo- 

defendant's name appeared with those of the plaintiffs as '^^**^**> 

defendants in a suit instituted against them by one Hindoo gu,o^*^*^** 
Put, and in which a decree was obtained by the latter in had i>cen 
the Court of Zillah Tirhoot. lii like rnmoner, in the year defrayed 
1202 F. S., on a second suit by the same Hindoo Put^ ^***f 

defendant and the plaintiffs jointly executed a mokhtnrnama 
empowering Chutter Singb'* (son of Manilc Singh) to appear property, 
for thorn and carry on their defence. Further, in the year 

1206 F. 8., when a settlement for hve years was made with 

the Collector, and an engagement was entered into by the 
defendant (with the consent of the plaintiffs) he, the defendant, 
signed as one of the sharers. Again, when the mouza was 
taken under the managetdent of the Collector, in the year 1211 
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1826. F. S., It was enterec^i in his books as tbe property of Manik aud 

— others. Thai, (Vom tha year 1205 to 1210 F. S., tht plaintifis 

attdn stivo had received assignments of land in lieu of malikana ; from tbe 
year 1211 tt 1213 F. S., they had feceived ifrutUkana in money 
Hur LnU Collector, and though, after that date, namely from 1214, 

Sliigb Mnd 'when the mouaa had been let in (krtn by the Collector, the plai^id's 
othM, had not reserved MoUkana, yet thefy had received all the otiijfer 
does of proprietorship regularly. 1 ha present suit was brought 
on an order. of Court directing the same, which order had been 
pasi^ed when the plaintiffs petitioned fot a ptecapt to the Collector 
(or the entry of their names as proprietors; Manik resisting the 
entry. The«dereiidatit replied by denying the foregoing statement, 
and by alleging that tbe claim was altogether unfounded. Bikram 
Singh, the defendant maintained, had formerly sold the'estate to 
make good arrears of revenue, withoni the leave or knowledge of 
the defendant or of Ram Narain .Singh the other sharer. Dookh 
Bhiiniun was (he purchaser, and he sold it again to .Itingul Singh. 
The crefendant exerted himself to get the purchase set aside in the 
Patna Council, and 6iicceeded,on the gound that it had taken place 
without the knowledge of himself and Ram Narain. He (the 
defendant) then paid the purchase money, namely, Rs. 437, attd 
got back the property ana the bills of sale; since which time he 
had been constantly in possession of his own share by virtue of 
inheritance from his grandfather Bhag Rai, and also of the shares 
of Bikram Singh and Ram Narain by virtue of his purchase. As 
to the plea relative to the suit brought by Hindoo Put, it could not 
benefit the plaintiffs claim, because, at that very time, they ((he 
plaintiflfs) executed to the defendant a written acknowledgment 
renouncing all claim to tbe property, on condition of his erasing 
their names from the list of defendants, which he accordingly did. 
The defendaiifs name alone was to be met with in all the (>ap(rs, 
whether relative to the management of the suit in Court or to the 
estate itself. The defendant proceeded to deny all the pleas con- 
tained in the plaint concerning the land given for malikana, his 
name being entered in the engagement as uharer only, and their 
participating in the proprietary rights. He stated that they never 
'gave the Collector receipts for malikana, and that they could i^hew 
no document in their favour so conclusive as that which he was 
able to produce on his part, namely, the settlement for the estate 
made in his name by their consent. The wordsT ** and others" were 
pot inserted in the Collector's records, or, if they were to be found 
there, it might be ascribed to the collusion of the Omla of the 
Collector's office, the duties of which were formerly conducted in 
a very careless mannes. Why had the plaintifi's not sued the other 
descendants of Bhag R.ai I They had mentioned only two sons of 
the said Bhag Rai, when in reality tlKre were eight. The descend- 
.ante of six of these were alive and ip possession of their shares, yet 
he alone (the defendant) was proceeded against. Finally he 
appealed to thS decree of the Patna Council for full corroboration of 
his claim and ststements. The plaintiffs rejoined that Bikram 
Bin^h hadi by^the tyranny of the ruler of that period, been con- 
strained to sell the mouse in question, and, being old and infirm, 
and unwilling lo enter personally into the trouble of a law suit, had 
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deputed Manik Singh and Gunput Singh to c^duct the proceedings 1096. 
for him id the Patna Council, by which restoration of the inonaa was 
obtained ; as Manik was the ostensible person in the suit, his name Sndn Siam 
appeared on the records; BikTam Singh had the ke(*ping of the^’p^fkeod 
deeds of sale and the decree till his death in 1195 F. S., when they 
fell into ihe hands of Manik. If the deed of renunciation men* sinihsiid 
tionedin the defendants reply had been really in existence, he would otlieirs. 
have long ere the present time, produced it : lastiv, the other 
descendants of Bhag Rai were not sued, becatiss {hey had been 
for a long time separated from the rest of the family. 

llie Assistant Judge of the Zitlah Court, on the l'7th of March 
1814, gave a decree for the plaintiffs with costs. He considered 
that the evidence went to prove the receipt* of malikana by the 
ptaintifTs, and that if the plaiiitiifs had no claim to^r concern in 
the estate, their names would not have been included with that 
of the defend inl. as defendant'* in the suit instituted by Hindoo 
Put. If tire deed renouncing all claim to the property, as mention- 
ed in the reply, hud really been executed by the plaintiffs, Manik 
would never have made them parties to the mokhtarnama executed 
on the occasion of the second suit instituted by Hindoo Put. The 
fact of the name of Bikram Singh being in the ii^t of proprietors 
of XUq mouza in the^year 1195 F. S. and filed in the Collector’s 
office, was strongly in favour of the plaintiffs claim. He saw no 
necessity for examining the witnesses produced by the defendant. 

From this decision an appeal was made by tht surviving heirs 
and representatives of Mauik Singh (who had died in the interval) 
to the Provincial Court of Patna. On the first hearing, the appeal 
was dismissed on account of the appellants neglecting to file a . 
rejoinder in the space of a week ; but subsequently, by order of the 
Sudder Dewanny Adawlut, that dismissal was set aside, and the 
case gone into by the First and Third Judges of the Pr ivinciai 
Court, on the '2'Jth of January 1822, who recorded their opinion, 
that there was nothing in the facts proved sufiii ient to iiivulidate 
the plaintiffs claim. Tlie deed of renunciation produced by the 
appeilaiits, and stated to have been executed by the respondents, 
bore the name of only one person as witness to it ; while it was 
proved that Manik Singh and the respoiitjieuts were jointly con- 
cerned as defendants in a suit instituted by Hindoo Put against 
them; and that in 1201 F. S. the respondents and Manik Singh 
jointly executed a mokhtarnama on the occasion of another suit 
instituted by the same Hindoo Put. If Thakoor Singh, Khurugjeet 
Singh and Anoop Singh had formally renounced all claim to the 
property, there would have been no necesiiity for them to have 
replied to the above suit, or, if they had replied to it, under those 
circumstances, it was natural to concli^de that they woifld have 
denied, in their reply, idl concern in tite p/operty in disptte, 
l*hough it was not cleany, proved that they (the respondents) had 
regularly received malikana^ yet tivere was nothing to fUow that 
their right in the property had ceased. A decree was for the above 
r^soiis passed in favour of the respondents, who were ordered to 
pay to the appellants their share of the sum of Rs. 437, the amount 
paid by Manik to recover the mouza which had been sold to Jungul 
Singh. Coils by the reepeetive parties. The appeilaats petitkmed 
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«ltiiic 27lk. 
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the Court of Sudder Aewatiny Adawiut for a special appeal, which 
was granted on the grounds of the long time which had beea 
suffered by the pjaintiflfs to elapse before they brought the action,, 
the circumstance of the ZHIuh Judge not examining the witnesses 
produced by the defendant, and the decree obtained by him in the 
Patna Council. 

1he case came to a hearing before the Chief and Fourth Judges 
(W. Leycester and W. Dorin) on the 20th of June 1826, when 
judgment was passed to the following effect. ** It is sufficiently 
clear that this'mouza was the hereditary property of the family, and 
the presumptions arising from the depositions and documents is that 
the right has i^en kepi alive, and that all have still a right to come 
in as sharers. The OoUector's records to a late date, show that 
Manik was not the sole owner, but had partners, though he was 
the one put forward. 1 he circumstance of others of the family 
being joined with Manik in the boundary suit of 1192 is a strong, 
fact for the plaintiff's ; as is also the mokhtarnama of 1201. 
Against the presumptions hence arising, the Court cannot infer 
that the retrieval, in virtue of the order of the Patna Council in the 
year 1774, (corresponding with the Fuslee year 1 183) was by Manik 
alone. The probability is, that it was effected by means of joint 
funds drawn from the proceeds of the inbuza. The claim therefore 
is adjudicable. The decrees of the Counts below should be 
affirmed, excepting so much of the decree of the Patna Provincial 
Court as directs the payment to be made by the respondents to the 
appellants of a proportionate sum of the purchase money, against 
w hj(.'h the respondents hud protested, and which, from the presump^ 
tion of the whole purchase money having been defrayed from the 
joint funds, it is uot considered equitable to enforce.*’ 


MEERZA MOOHUMMUD ALl, Appellant, 

ncr.stts 

NUWAB 80ULUT JUNG, and others, Respondents. 

• 

THIS suit was originally instituted by the appellant, in the^ 
Patna Provincial Court, against the respondents, on the 25th of 
September 1820, to recover the bill of sale and possession of 
viekul Blioee, coiisisiiiig of ten assessed villages in pergunna 
Bisoiig, zillah Behar. T]ie suit was laid at Rs. 11,400, three 
times the annual produce. 

The plaint set forth, that Niiwab Qilaw'ar Jung, in the year 
1220 F. S., sold the above mehal for tfie sum of Rs. 14.500 to 
the plaintiflr, who was the friend ol' his younger son Nuwab 
Musheer Jung, and on receiving the whole of the purchase money, 
presented him with an umuldustuk or order for possession, 
accompanied by v^purwunna addressed to his nioA/ifur, Abdool 
Ali, and that he, on receipt of them from the plaintifi', (who hap- 
pened to be proceeding to Patna at his master's desire, to 



CASES iN THE SUDDER DEWANNY ADAWLUT. 


169 


conduct the cause of Mussummaut Anwur dgum« wife of Hajee 1826. 
Yakoob Shan, then pending in the Courtf tent Sirdharatn to 
put him in possession. The plaintiiF removed the old and ap- MtUfncto^ 
pointed new oificers, continued in possession from Assark to 
the *i5th of Sawun 1233 F. S. inclusive, and paid the rants to^Q^ 
Government exclusively and uninterruptedly. The Nuwab Dilawar premt in* 
Jung, in reply to* the plaintiff 's letter, requesting -the bill of sale »*»«<;«* coa* 
and other papers, promised to send them afterwards, and for- *'**®*^i“5?** 
vfsirded a mokiitarnama (executed in the name of Soulut Jung 
in consequence of the mehal having been ostensibly purchased clairasut 
under that name,) addressed to llahee Bukhsh and signed by the ("^ho wni i 
Judge of City Moorshedabad, setting forth, that “ l^e had sold it 
and received the purchase money with the view to facilitate the rcnde//iui(l 
Bubstiintion of the plaintiff’s name in the room of tiiat of Nuwab probAhty in 
Soulut Jung as propiietor. Towards the end of Sawun 1223 F. S. i^yession 
the defendant Jetee Singh came with a large party into the 
representing Puhlad Singh to be the gomashta, and Hoorul Singh gcifnt to * 
the putwaree sent by llahee Bukhsh, the mokhtar of Nuwab eBtnbliHlr 
Soulut Jung, dispossessed the plaintiff’s om/aA, and forcibly carried sale, 
away his property, papers, &c. On the plaintiff’s complaining * 

in the Criminal Court, from which his case was made over to 
the Civil Coiirt,‘under tegultftion 6, 1813, the Acting Judge passed 
an order on the 26th of December 1816, conhrmiiig the Nuwab 
Soulut Jung in possession of thewie/iaJ in dispute, and on an appeal 
the decision of the Zillah Judge was upheld, anti the plaintiff 
referred to a regular civil suit. He accordingly now sued for 
possession of the villages in dispute, to which he was entitled in 
right of purchase, and from which he had been unjustly ejected 
by the defendants. 

Nuwab Soulut Jung and llahee Bukhsh (who were the only 
defendants that appeared to plead) replied as follows; 

No credit should be attached to the plaintiff’s statement relative 
to Nuwab Dilawur Jung having sold the mehal in dispute con- 
sisting of ten villages (there are in fact only five villages) to him 
for Ks. 1 4,r>00, and given him an order for possession ; for the 
plaintiff (whose real name is Alfoo, but who is styled by courtesy 
IVleer/a Mouhiimniud All), was originally a khidmutgar with a 
salary of Rs. 2. 8, a month, in the service or Abdool Kasirn Khan, 
a servant of Nuwab Dilawur Jung, and, having subsequently held 
several menial offices, at last entered the service of the defen- 
dant’s brother Nuwab Musheer Jung as khamaman. He never 
had funds to purchase the mehal in question, nor was Dilawar 
Jung empowered to sell it, Governiiient having concluded a 
settlement for it in 1207 P. S. with him (Soulut Jung) as malik. 

It was also very improbable that the purchaser instead of receiv- 
ing, as is usual, the bill of t%Je, receipt for the purchase money, 

Ac. should pay the purchase money on obtaining merely an order 
for possession. The fact waV that in consequence of the suit of 
Anwar Begum, wifi of Hajee Yakoob Khan, oertue Meer Moohitm- 
mud Bakir Khan, the person in possession of the late Hajee’s 
estate, his (the defendant’s) brother, Musheer Jung, at the request 
of Anwur Begum and Dilawur Jung, sent the plaintiff, Noor 
All, iind others of hit servants to Patna, for the purpose of coo- 
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dociing; the Begum'iLeautc. He (Soulat Jung) relinquished the 
mehal in dispute to &ie management of his brother, in order that 
its proceeds might be applied to cover the expences of the suit ; 
and received, by way of preeauiion. from the plaintiff, an ikrar- 
nama or written deed of acknowledgment, setting forth that the 
above mehal was the property of Sonlut Jnng ; that the plaintiff 
was the agent of his brother abovemen tioned ; that the proceeds 
of the estate were placed under the plaintiff 's management, and 
were intended to defray the expence of the Begum’s suit, and 
that the surplus proceeds remaining after the expences had been 
defrayed should be sent, with the accounts, to his (the defendant’s) 
brother. ^ 

Accordingly, the ^plaintiff, in conformity with the engagement 
specihed in the above deed, transmitted to his brother the balance 
remaining after defraying the necessary expences, together with 
vouchers, petitions, jnmmabundee and other papers, in conse- 
quence of the plaintiff’s extort'ion being discovered, subsequent to 
his (the defendant’s) brother’s death, and his failing to attend, 
although summoned and served with purivannas, he was removed 
from his situation, and Hahee Bukhsh was appointed to manage 
the estate and receive charge of the wasilaut accounts from the 
plaintiff. On an investigation taking place (when the plaintiff 
sued in the Criminal Court and his cause was transferred fur 
decision to the Civil Court, under regulation 6, 181 and there dis- 
missed) it appeared that the plaintiff executed with his own hand 
an umulduBtuk on unstamped paper, and a purwanna purporting 
to be from Nuwab Dtlawur Jnng, directing him (the plaintiff) to 
be put in possession and addressed to his mokhtar j!don)o%^ee 
Abdool Ali, re<*'iting that the mehal in dispute was in reality 
purchased by Nuwab Mnsheer Jung, and that the iimuldustuk and 
pnrwanna merely specified the purchaser's fictitious name, pre- 
sented it to Moulovee Abdool Ali, and obtained from him a letter 
to the ryots and oinfaA of the estate : that be fraudulently obtained 
the signature of the Moorshedabad ,City Judge, and the attes- 
tations of persons purporting 1 1 be by name Peer JVloohuinmud 
and Mooliummnd Hingun, without any specification of their con- 
dition or place of residence, to a mokhtarnama alleged to bavo 
been executed by him (Soulut Jung)in favour of Moulovee Abbas Ali, 
empowering him to erase his (Soulut Jung’s) name, and sebstitute 
that of his brother s son Meer Moohummud Ali as proprietor of 
the mehal in dispute ; but concealed it, in consequence of a 
quarrel with his brother, until the death of the latter, when he 
produced it. having •added the letters za to the word Meet, 
thereby rendering ilMc^erza Moohummud Ali; and on this trans- 
actioil the present action was founded. The defence con- 
cluded by stating that the defendant JIahee Bukhsh, the mokhtar 
of Nuwab Soulut Jung, as likewise ^ Jetee Singh (who after the 
decision of the suit brought under regulation 6, 1813, farmed the 
mehal in dispute), Pehtad Singh, yomashta, and Hoorui Singh, 
putwaree thereof, had no interest whatever in the issue of the 
present suit. 

On the 27th of May 1822, the Acting Judge of the Provincial 
Court, in paettt^ judgment In this case, recorded the following 
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observations : ** The plaintiff U tinable to produce any deed of issa. 

saie, voucher, or other document^ as an ackitowjedgment of sale 

on the part of the vender, and it is highly iaiprob.>ble and con* Meerse 
trary to the rnles observed in transactions of sale and purchase, ^‘*?**f|f* 
tiiat the whole of the purchase money should be paid, and the * ** 

purchaser seized of the property sold, before he had been furnished Suuluc 
with a bill of sale and receipt. It is evident that Nuwab Uilawur •lung ami 
Jung and Nuwab Soulut Jung were not so distressed for iiioiiey 
as to be compelled to sell for Es. 14,500 the estate in question, 
the annual produce of which has been slated by the witness 
Girdharee Lai to be twelve or thirteen thousand rupees. I'he 
documents and letter tiled by the plaintiff are insuHicient to 
prove his purchase, and cannot be considered equivalent to a bill 
of sale and receipt ; for as many men of property in that part of 
the country are iu the habit of entrusting their affairs and seals 
to their servants, and the plaintiff was an old and contidential 
servant, it cannot be surprising if he had affixed Dilawar Jung's 
ind his son’s seals to these documents, with Uie view to serve his 
own ends. On inspecting the mokhtarnama filed by the plain- 
tiff, it ap(>ear8 that, in three places, where the name of Meer 
Moohunimud' Ali was menlioned, the letters za had been added 
with the design to effect the registry of IMeerza Moohummud All’s 
name, the letters za being in every instance out of line. It is 
clear, from letters addressed by the plaintiff to Gudharee Lai, 
mokhta>\ in the cause about Banda (situated in the mehai in dis- 
pute), as well as from petitions bearing the plaintiff’s seal, which 
have been authenticated by the testimony of witnesses, that the 
mehai iu dispute was the estate of Nuwab Soulut Jung, that the 
plaintiff had sent the accounts for 1^22 F. S., that he was mokhtar 
of the mehai and appointed to manage k, and that his statements 
relative to his having enjoyed possession thereof f rum A i»a/' A 1220, 
to 1223 F. are false. Besides which, the depositions of the 
plaintiff's witnesses contradict each other.” Under these circum- 
stances the plaintiff having failed to substantiate his claim, it was 
dismissed with costs. 

JVleerza Moohummud Ali appealed to the Court of Sudder De- 
wanny Adawlut, and Nuwab Soulut Jung, and Ilahee Bukhsb alone 
appeared to answer the appeal ; Nuwab Uoosein Jung, q third party, 
presented a petition, setting forth that he had a claim on the dis- 
puted mehal^ and requesting to be admitted as a respondent, that 
his rights might be considered in the decision of the case. 

The case came to a hearing on the 11th and ^3th of March 1826, 
before the Second Judge (C. Smith,) who, having perused ali the 
papers and pleadings of the partied, recorded! his judgment inrthe 
following terms : , * • 

Notwithstanding the absence of a deed of kale or receipt 
for the money, 1 am of opinioA, that the sale of the mehai in dis- 
pute by Nuwab Dilawur Jung, to the appellant Meersa MqohtiQi- 
mud Ali, in I22Q F. S. in consideration of the sum of Rs. 14,500, 
has been sufficiently established. For it appears, in the fitst 
plare, that the mehai in« question was the estate of Dilawur 
Jung, and that, at the time when it was bought from Rajah Ikbal 
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AH Khan, the forirtA* pi^priator, for Rni 4,000, Nowab Soulut Jung, 
son of Nttwab Dilawur June had not the means of purchasing it. 
Secondly, it has been saiisfaclorily proved, that the purwana aitd 
umuldtt$tuk granted by Dilauruv Jung are not forged, but genuine ; 
Chat Moulovee Abdooi Ali (hts agent) considered them to be au- 
thentic, and, in consequence, presented the appellant with an order 
for possession addressed Id the ryots, and that accordingly the 
appellant obtained and continued in possession for two years as 
proprietor.* Thirdly, although the respondent (Soulut Jung) has 
slated in his reply that he received from the appellant an ikrarnawa 
acknowledging the respondents and denying the appellant's pro- 
prietary right; ye/, he has failed to produce it. If Girdharee Lai 
is in possession of any document in the shape of an iltrarnama 
it can only be a copy, and a copy of which the original does* not 
eaist. Fourthly, it has in no way been proved that Nuwab Dila- 
wur Jung, the proprietor of the disputed mehal, ever subsequently 
denied during his life time the sale alleged by the appellant, or 
intended to eject him from the mehal sold. Fifthly, the addition 
of the letters za to the word ** iVfeer*^ in the mokhtarnama may have 
been made with the view to correct a clerical error, and it does net 
necessarily follow that the name Meer Moohummud Ali has been 
altered to Meerza Moohummud AH* ' Sixthly, the respondent 
affirmed himself to be the proprietor, claimed possession, and 
afterwards was seized of the mehal in dispute, on the sole ground ol 
his name being mentioned in the kihala executed by Rajah Ikbal 
All Khan, which is absurd ; for his name was inserted in the kibala 
as a Hetitious one. Seventiily, as Nuwab Dilawur Jung was 
the proprietor of the mouza, and sold it to another person, and the 
purchaser obtained possession through his agents, it could not be 
an estate left by Dilawur Jung on his death ; consequently, the 
respondent can have no right or title thereto as heir at Jaw'. 
For these reasons I am of opinion that the judgment of the Pro- 
vincial Court should not be upheld, and that the fine of Rs 100 , 
levied on Govind Pershad, a witness adduced on behalf of the 
plainiifi*, in confonr ity with the order of tlte Acting Judge of 
Chat Court, dated the i^h of April, should be refunded, as the 
papers do not prove in the slightest degree that the Nazir’s peada 
saw him firht time he went to summon him ; and it is 4 iot 
therefore clear that he was intentionally and knowingly absent, 
so as to justify the imposition of the fine ; nor does it appear that 
the Judge questioned the witness, when he did attend, respect- 
ing his absence ov the previous occasion, as required by the regu- 
lations.’* 

The case was next Wkeii up by the Chief and Fourth Judges (W. 
Leyc'ester and W. Dorin,) who recorded the following judgment : 

** It is true Uiat the absence of a bill of sale and receipt, even 
supposing them never to hUve been executed, does not render the 
fact of sale incapable of proof ; but, in such a case, we must in- 
sist on such proof at shall place the fact beyond doubt, lo the 
present case, according to the admissions of the plaintiff himself, 
no bill of sate or receipt was executed. The evidence brought to 
establish t&e actual payment Uf the purchase money is altogether 
unsatisfactory ; and the documentary e\ idence, chiefly consisting 
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>ftf papers bearing the seal of Oilawur Jung, reciting that such 
a sale had been road#, i# always liable to syspioion, when pro- 
duced (as in this instance) by an alleged buyer, who was a servant 
ol the proprietor of the vended property, to whose bauds, according 
to a common custoni, the #eal may have been frequently entru^red. 

On the whole the Court not being satisfied with the proof to the 
alleged sale, affirm the decree of the Provincial Court and dismiss 
the appeal with costs." 

The Court considering, for the reasons stated by the Second 
Jiidge, that the fine of Hs. 100 had been improperly levied from 
the witness Qovind Persbad, directed tlie amount to be refunded. 


RAJAH ARMDRDUI^ SAHBE, and (on his death) PIRTEEPUT 182 ;. ^ 

SAHEE. Appellant, ^ 

versus July lotb. 

SHEO DIAL OOPUDIAH, Respondent. 

THIS case came to a heading in the presence of the vakeels of Tiiedemci 
ilie parties, on the 4th <of July 1826, before the Chief and Fourth orthecomt 
Judges (W. Leycester and W. Dorin,) when all the pleadings and 
documents connected with it having been read, it was postponed 
for further consideration till the lOib of July, when'the Court re- Sndderbe- 
corded their judgment to the following effect : 

This suit involves a claim to sixty beegas of rent-free land in ‘J*’ 
mouza Pokhum Bhuiid, talook Bank Jognee, pergutina Sidwa iii^. p^o. 
Jognee, zillah Goruckpore, on the ground that Sliunker Sahee and cmlinKs in 
Run Sahee, sons of Futteh Sahee, the former proprietor, had made ZilliiU 
them lakhiraj with their father's consent in 1201 F. S. Armurdun 
Sahee, the original appellant in this action, and one of the sons of condurted 
Futteh Sahee, contended, that the lands in dispute formed a part of nKreeabiy 
his share, and in reality were never rent free, and that the arti<>n joihereiru- 
having been instituted in A. D, 1820, nearly one year subsequent 
to the enactment of regulation 2, of 1819, the case ought, under ed that th« 
section 30 of that regulation, to have been referred, in the fir^t suit shonid 
instance, to the Collector, for investigation and report, and then h« tried de 
decided in the Zillab Court, whereas tliis course of proceeding had "rigii/iii ^ * 
not been followed. The Court being of opinion that the 2ii1ah gump fees. 
Court's decree, not being founded on the forms required by section 
30, regulation 2, 1819, was illegal and null, and that the Zillah 
Judge was not authorised in proceeding to th8 decision of the case 
without receiving the Collectors report, anfiulled the decree of the 
Goruckpore Zillah Court, dated Uie 29th of A^ugust 1820, ana that 
of the Benares Provincial Cofirt affirming the above, under date the 
12th of September 1822, andmrdered that the original proceedings 
hejd in the Zillah and Provincial Courts should be returni'd to the 
Goruckpore Zillah Court, and the Judge instructed to try (he cause 
de novo, in conformity to the provisions of regulation, 2, 1819, upon 
the original fees for stamp paper. The costs in the Sudder De- 
wanny Adawlut and the Provincial Court were made payable by 
the parties respectively. 
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I 

BEHAREE LAL, Appellant, 

tier $ MS 

MUSSUMMAUT SOOKHUN, (widow of Soobuns Lai, deceased, 
and guardian of his minor son, Gopeekath), Respundent. 


TflE respondent’s late husband Soobuns Lai, was the original 
plaintiff in this case and brought his action on the 5tli of May 18*20, 
against the appellant, in the Patna Provincial Court, to recover 
possession of talook Lodheepoor Jafira, consisting of Nizamut 
villages, Uilee and Dakhitee, in pergunna Nizheel, zillah Behar. 
The suit was laid at {is. 9,101, the amount of the purchase money 
as detailed ii^ the plaint 

The plaint set forth, that the plaintiff mortgage d the above talook 
forRs. 9,001, to the defendant, on the 30ih of Safr 1232 A. EL 
corresponding to the I7lh of Magh 1224 F. S, ; and executed a 
conditional deed of sale and a receipt for the amount, duly authen- 
ticated by his own seal and signature, the attestations of witnesses, 
the seal of the Cazee of the city of Patna, and the signature uf the 
Register of zillah Behar; that the defendant likewise executed an 
ikrarnama signed by himself and the Register, attested by the 
pergunna KanoongocSt and bearing theCazeVs seal, ackuowledgiug 
** that the sale was merely conditional and redeemable in seven 
years, or at the end of 1230 F. S. by the payment of the purchase 
money: but on failure thereof that the sale should become absolute 
that the defendant accordingly obtained possession of die talook, 
having previously got his name inserted in the Collector's books ; 
that when the phuutiif became aware of the fraudulent intentions 
of the defendant, notwithstanding the fact that the principal of the 
purchase money had been realized by him with interest, and a ba- 
lance was due from him to the plaintiff, he (the piaintid ) in coidbr- 
mity to section 2, regulation I, 1798, and section 7, regulation 17, 
1806, paid int<i the treasury of the Court the amount of the pur- 
chase money, and petitioned the Zitlah Court to be restored to pos- 
session ; ill consequence of which a notification was issued to the 
defendant on the 1 6th of August 1819; and that although the 
defendant dishonestly denied the execution of the ikrarnama , iht 
Judge having ascertained its authenticity from the records in the 
Register's office, passed an order, on the Ist of February, directing 
the plaintiff to be put in possession of the estate, and the defendant 
to receive the purchase money ; that the plaintiffi accordingly ob- 
tained possession under the above order, but that the defendant 
subsequently appealed from it to the Provincial Court, which Court, 
on tho lOih of March anB 21st of April 1820, annuiled the order of 
the /.illah Judge, and directed the plaii 4 tifl' to quit and the defendant 
to take possessiort of the property, referliug the former to a regular 
civil suit against the defendant Th4 plaintiff', therefore, sued for 
possesstoti of the talook, intending hereafter to bring an action 
lor the surplus proceeds appropriated by the defendant. 

The defendant, in reply, declared the plaintiff ’s claim to be wholly 
unfounded. His defence was in subst\nce as follows : He had 
never executed or given to the plaintiff an ikrarpamn acknow- 
ledging that the sale was redeemable. In the year 1224, F. s. be 
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bought the talook in dispute from the plainftff absolutely and un- 1826* 
condLliouallyt for the sum of Rs. 9101, and having, as is usual, ob- 
tained a deed of sate and receipt from the plaintifiT, paid the pur- Beharee 
chase money and registered his name in the Collector's office as 
proprietor,* he had continued in possession till 1*226, F. S. Alter 
this the plaintiff i»ishedto sell the property a second time, received kbuu. 
the sum of Rs. 12,000, from Omrao Singh and Dureao Singh, 
produc ing a forged ikrarnama purporting to be executed by him 
(the defendant) and presented a inis *ellaiieous petition to recover 
the bill of sale and receipt, and to obtain possession of the talook. 

'i'he first intimation he (the defendant) received of ^liis fraiidulenf 
purpose of the plaintiff was from the notifioation issued by the 
Court his address, when he immediately objected ip the ikrarna’^ 
ma in the Ziilali Court; but the Judge without attending to or taking 
his objections into consideration, passed an order merely on the 
faith of the alleged ikrarnama produced by the plaintiff, and order- 
ed him (the defendant) to restore the bill of sale and other papers 
to the plainiiif and to put him in possession of the talook. On his 
suliseqiient appeal from the above decision, the ikrarnama pro- 
duced by the plaintiff was declared invalid by the Provincial Court, 
the order of (he Judge revei««d, and he (the defendant) was directed 
to be piu in possessiori. He further contended that the ikrarnama 
filed by the plaintii!' was altogether inadmissible, for it appeared, 
upon the face of it, that it was not executed and aeknowledged bv 
him before the Cazee ; but that the Cazee of the city, contrary to all 
rule and practice, (for the expressed consent of the seller and buyer 
respectively, or in case of their absence, of their attornies duly 
constituted by separate p(>wersof attorney, is necessary to the ex- 
ecution and revocation of deeds of sale) attested it in his (the de- 
fendant's) absence, on the verbal declaration of Kiittun and Oewan, 
two of the plaintiffs servants, who were neither the purchasers nor 
agents of the purchaser. It was surprising that the ikrarnama 
should have been deposed to by Uuttiin and Dewnn before the 
Cazee, and should bear his, the defendant’s, signature, for it was a 
fad, that he had never gone from his house to Patna from the time 
he made the purchase to the present day, hut had received the 
bill of sale and receipt, and paid the purclfuse money, through his 
father-in-law Sumbhoonath, and that if the verbal, declarations of 
persons unconcerned were admissible and sufficient to authenti- 
cate obligations, many evil disposed persons would be able to de- 
prive others of their property on the mere assertions of two [lersone 
subject to their will. , 

On the 2rd of April 1823, the Senior Judge delivered his opi- 
nion to the following effect : The difference between deeds of mort- 
gage with conditional sale.^nd deeds of* redeemable sale is, that, 
in the former case, the power of redemption !s stipulaU-d in tlie 
body of the deed itself, whereas in cases of redeemable sale it is 
contained in a separate deed. It appears to be usual in cases of 
temporary and redeemable sale to strike out the name of the seller 
and to substitute that of the purchaser in the Ct>l lector's books. 

I’he execution by the d^endani of an ikrarnama acknowledging 
the temporary sale, and dated the ]7tb of Mogh 1224, has been 
established by the depositions of the witnesses called by the plain* 
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tiff and thd registry by a makhiArnama executed by the de. 
- fendarit in the Marne of Khan Singh* bearing the same date ae the 
ikrarnofna, and the authenticity ef which has been substantiated by 
the evidence of Munyar Singh and Kuhum Ali, two of the witnesses 
to both the above deeds. It was very iinprobable» if the ikrarnama 
was not genuine, that the defendant should have remained so long 
iu ignorance of its registry » and by reference to the extent of the 
land and the amount of assessment fixed by Government, it is 
probable that had the sale been absolute and unreserved the price 
would have been larger. He therefore passed a decree directing 
the defendant to yield possession of the estate in dispute to the 
piaintiflT and pay all costs. The defendant was allowed, if be chose, 
to take the am^ount of the purchase money which had been depo- 
sited in the Zillah Court. 

Heharee Lai appealed to the Sudder Dewanny ^dawlut, and ou 
the death of the respondent (Soobuns Lai) his widow (\Ju8Sum- 
mautSookhun) became his representative in the action on her own 
behiilf, and as guardian of Gopeenath, the minor son of her de- 
ceased husband, in conformity to the order contained in a proceed- 
ing of the Court dated the 8ih of December 1825 
The case came to a hearing in the prt^ence of the vakeels of the 
parties before the Chief and Fourth Judges (W. Leycester and W. 
Dorin,) on the 27th of June and 4th of July 1826, and judgment 
was given on the 18th of July. The Court were of opinion* that the 
fact of the transaction having been a redeemable and not an abso- 
lute sale bad been suflficientiy made out by positive as well as by 
rin'iimstaniial proof, that though the form of the ikrarnama was 
un usual, yet there was the evidence of three subscribing witnesses 
to its autbantioity as the art of Beharee Lai ; and both the ikrar^ 
namn and the bill of sale were registered on the same day. There 
was no dispute, the Court observed, as to the terms of the ikrarna^ 
ma, but only as to tl>e existence of such a deed, which plea had 
been satisfactorily disproved. The Court therefore saw no reason 
for disturbing the judgment of the Court below, which was accord- 
ingly affirmed and the appeal dismissed with costs. 


ASMAN SINGH, PrtOOLEL SINGH, and KOONJ BEHAREE 
SINGH, (heirs of Qod^DiAi. Singh, deceased), AppellanU, 

^ versus 

PURMESUREE SUHAEE, (pauper), Respondent. 

THIS suit was instituted by the respondent, in formd pauperis, 
in the Patna Provincial Court, on the 21st of December 1821, 
against Goordtal singh (since dead) and Durshun Singh, to 
recover the eum of Rt. 2,643. 1, principal of mesne profits realized 
from 127 beegas of land known by the name of Kittah Banwah, in 
mbuxa Jynteepoor Roooiah, perguona Shahpoor Muneer, calcu- 
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lating at the rate of t tupee^ 8 anu» per ]|fciga,per afiiitim» from 
1209 to 1214 inciuiive: and at the fate q( T rupee, 1 1 anae per ' " 

beega, from 1215 to 1221 Fudee^ incluaive, and lU. 2,563. 15. tlit whale 
iiit ‘rest thereon. Total Ra. 5,207. da- 

I'he plaint set forth that the plaintiff purchased the above which* 
moii/a which consisted of 400 beegas of land from the proprietors, a arparate 
Kiillui) Singh and Uhomun Lai, in the year 1204 F* S. and obtained suit tor the 
poasesaion, but was dispossessed by the defendants and Kullun 
Singh in 1209 F. S.of 127 beegas of land, known by tba name ^nd^ititerebt 
of Kittah Banwah. upon which ha sued them for restitutioo, and on that 
a decree was passed in his fasoiir by the Judge of the district of muount 
Shuhiibad, on the 26ih of June 1809, which wae subsequently 
adirnied by the Patna Provincial Court dh the 15th of Janu- 
ary 1814. The plaint proceeded to state that the plaintiff re- mrot, the 
gained possession of the above lands towards the eud of 1221 Suddcr Ue- 
F. S. ill consequence of the decree of the two Courts, and there- 
f<>re now hoped to recover the sum claimed at woidaut from the rever«ed ao 
defendants. iiiucliofiiie 

The defendant Goordial Singh titated in reply, that the defeii- decree na^ 
dunt Diirshuii Singh purchased the land of Kittah Banwah, which [^^rhiter- 
consisted of ninety-two beegas from Kullun Singh in 1208 F. S. cat, and 
and went westward* to gain a livelihood, and the above land awardmUhe 
remained as before, in the possession of Bhowany Mowar, Asaram, principal of 
and Juswuiit Rai. the former possessors ; that accordingly, when 
the question of possession was agitated in the Zillah and Proviu- e^t from the 
cial Courts on the plaintiffs suit, they presented petitions slating date of the 
that they were in possession, and the real purchasers of the above institinion 
lands under the ostensible name of Durshun Singh ; and be (the forw«#i 7 aw 
defendant) in consequence of Durshun Singh being still absent, in the Pro- 
pleaded in reply to the claim on the former trial, but had nothing vinoMl 
to say to the possession of the lands ; that not having appro- “i* 
priated a fraction of the profits realized from the lands, the claim [|J^ g 
could not lie against him ; that the plaintiff ought to have dor De- 
broiigbt his action for wadlatit against the persons in possession ; wsnny 
that, moreover, the land in dispute was situated in a marsh, and . 

was worth about two or four anas per beega, so that the plaintiff 
by his calculation had overestimateo the^ value of the land three dsic till 
or four fold. IMiymcni 

I'he defendant Durshun Singh, in a separate answer, stated that »*“*“*<* 
the land in Kittah Banwah had been purchased by him : that he 
had entrusted it to the charge of Goordial Singh when he pro- 
ceeded on his journey westward, who had ever since that time 
continued in possession and appropriatM the profits realized 
therefrom, and that the claim for waUiaut would not lif against 
him (Durshun Singh). • . 

On the 24th of August 1822, die Officiating Jadge of the 
Provincial Court being of tipiniun, from the decree passed by the 
Zillah Court in favour of the plaintiff on the 26tli of June 180(9, oa 
proof of his having been dispossessed of the above lands by the 
defendants (whi^di was affirmed by the Provincial Coiut on the i5di 
of January 1814). and from the evidence of the witnesses called 
by the plaintiff who bad partieuiarly apectfied the r^Oee as being 
at two rupees, and two rupees fiiur aanas {mt 5aega, for the payiod 
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1826. during which the dilendanU were in potsestion, and after the 

— — pleintid'had regained pott^sioop at three rupeesp and (bree rupees 

Asuiau four anas, that the plaintilBP had established his claim to 
Rs. 2,643. 1, estimating at the rate of 1 rupee per beega from 
r*'par»I^* 1209 to 1214 inclusive, and at the rate of 1 rupee, 11 anas per 
ree Suliaee. beega^ (which was less than the calculation made by the witnesses) 
as well as to Rs. 2,663. 15. interest thereon, altogether Hs. 5,207, 
and that 4ie defendants plea had not been substantiated by their 
witnesses, who had contradicted one another, passed a decree in 
favour of the plaintid’ directing the defendants to pay equally the 
amount of Uie claim and cobts, and providing that the plain titf 
should receivei interest on the amount of his claim, not from the 
date when he institifted his suit, but from the date of the decree 
till payment should be made. 

Ooordial Singh preferred the present appeal to the Sudder 
Dewanny Adawlut against one half of the above award, as it 
aflected himself, and Durshun Singh likewise appealed separately 
in case No. 2373, against the other moiety: and on the lOth of 
January 1824, the respondents were allowed to answer the appeal 
as .paupers. The appellant Ooordial Singh not appearing, 
although served with notices, nor any of his heirs after his death, 
an order was passed by the Second .luage (G. Smith), on the 
of December 1824, that if the heirs of the late appellant did not 
attend when the cause was brought before the Court in nume- 
rical order it should be struck off the file. 

The case accordingly was brought before the Second Judge 
on the 23d of February 1826, and struck off the file in conformity 
with the above order, but was subsequently again admitted on the 
file by an order passed by the Second Judge on the 2 1st of March ; 
the appellant parties having appeared and shewn cause. 

On the 16th of July 1826, the case came to a hearing before 
the Second Judge, who ha\iiig read all the papers and pleadings 
in the case, as well as in the case No 2373, recorded his opinion 
that the judgnient of the lower Court with respect to the principal 
should be afiirmed, but reversed with regard to the interest ; that 
the respondent should be awarded the principal of his claim with 
interest thereon from the date of this Court's decree till payment 
should be made by Asman Singh, Phoole) Singh and Koonj Beha- 
ree Singh, heirs of the late appellant Ooordial Singh, who were 
likewise to pay costs ; and ordered the papers of the case to be re- 
ferred, with case No. 2373, for the concurrent opinion of another 
Judge. 

The case was next brought before the First and Fourth Judges 
(W. Leyccster and W. Dqiin,) who recorded their opinion to the 
following effect, on the 29th of August 1826. 

The respondent,, who was the original plaintiff in the present 
action, formerly sued Goordial Singh, Durshun Singh, and Kullun 
Singh, in the Shahafoad Ziilah Court, to recover possession of the 
land known by the name of Kittah Banwah in mouza Jynteepoor 
Rooiiiah, and obtained a decree which was affirmed on appeal. 
By that decree he was awarded possession of the above lands ; 
and, about mght years after, pii the 2lst of December 1821, (cor- 
responding with iae 12tb of Poos 1229, F. S.) he brings an action 
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in the Patna Coart to recotar the eeaoanl if meene profile te^ 

]ized from these lands in tibe tbiraseii years duHog whioh his 

former cause was pending. We are of optoton* adverting to - 

the f»;rii»er decree and tho papers filed hi the pretext suit, 

that the criginal appellant in the present caaie, aifd the ap- «.:piirtS? 

peliant in cause No. ^373* are equally liable for the piindpil of i«t 8<diass. 

thirteen years mesne profits* but that it would be ineapedieOt to 

award iirterest thereon, except from the date ou which the ppieeAt 

action was brought. “They tlierefore amfeiidsd the jud^ont of the 

Provincial Court, and awarded to the respondent the principal sum 

of Rb. 2643. I, with interest thereon from the date on which the suit 

was instituted in the Provincial Court, vii. the 12th hf jpooi 1229 

F. S. to the date of this decree, and likewise interest on the above 

wholeamotini till payment should be made froiuthedatiof the decree 

of the Sudder Dewaney Adawlut. And as it appeared th^ Ooor« 
dial Singh, the ancestor of the appellants in the present action, and 
Durshun Singh the appellant in cause No. 237fi, (who were own 
brothers and equally liable for the payroerrt of the wiilaMt dui'to 
the respondent) had conspired end colluded toiefiter for the pur- 
pose of depiiving the respondent of his rights, the heirs of the late 
Goordial ^^ingh and Durshop Singh, were declared teverally and 
jointly responsible for the amfounl of the above award. 

The costs of the present suit were made payable hy the hmrs Of 
the late Goordial Singh, (a) 


MOHUN OEER MOHUNT, Appellant, 1826. 

vertui 

RADH AMOHUN GHUTUK, (on faje own behalf, and as guaidhtti 9 ^ ,5^. 
of CiiuKDBKMoii cN Ghutux;, minor son of the late Kisiiaii- 
Moucii Ghutw,) Respondent* 

THIS suit was originally instituted by thesrespondeot and Kith* on tW for- 
enmohun Ghutuk, in the Calcutta Provincial Court, on the 6th of Wt»ir« of a 
September 1819, against the appellant, for possession ofa ditfymi- JJJJTforSr- 
nee taiook called Odye Kishenpoor, arid sixteen other moutae be- resrtof rent 
longing to Lot Kishenpoor, the annual produce being stated at tW Jurput* 
Rs. 5541. 8. 17; and to recover the sum of Rs. fi969, 1. 14, iwt tsourei 
mesne profits for the years 1224 and 1225 E. 8. Total Rupees J® *** 5^ 
8530. 10. II. • # tboogh ilM 

I'he plaint set forth, that Jugmohun Gh«tu)c» the elder brother holders of 
of the plaintiffs, iii the year *1213, B. S. while they wets 
together as an undivided family, purchmted, In hit own name, the ^ 
durputnee rights of Odye Kishenpoor, conmtiiig of six mousM Mbsej^u 

(«) 1 find from a mencnrandum in the above eaw la the haadwriUee sif of 

Doris, that the principle which guided the Court wie, that in a cowawe snUef 

of wefilouf, interest shall not he given. When ^ymeSI of M 

long delayed, the Cours mast bi guided by eirCnaiamaW, at Wull iS WUileah wm asniift* 
demand has Iwea made and foUowed np in dua time. 

B B . 
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• 1826 . afsetsed at an hnnud^umma of Rs. 2470, for the sum of Rs. 176 ! 

' as well as Jykt»hei»poor, and ten other monzas assessed kt an an* 
dar tttjr ifuai jiimma of Rs. 1577, for Rs. 1 19, onder the fictitious name of 
Raniiiarain Mutlick^ from Ramdeb Singh, the sudder putneedar 
SJm toriiy Lot Kisheiipoor, obtained possession, and discharged the rere- 
tbeirreots niieio conjunction with the plaintiffs aiid their second brother 
iniohii Gourmohuii Ghutiik, and died without issue in 1216 B. S. The 
cutcherry, plainttffe tod Qournaohun paid the balance of the revenue for that 
year to Ramdeb Singh, who, notwithstanding, himself resumed the 
properly in question, and Gourmohun having been appointed ma- 
nager and superintendant of the estate, with the consent of the 
plaintiffs, obiaiiied possession under an order from the Magistrate. 

The revenue for several months of the year 1218, B. S. was 
paid to Ram*deb Singh, and the remainder in consequence of his 
becoming a defaulter to Maharanee Kuniulkoonwaree the zameen^ 
Subsequently the whole of the rents for 1219, B. S. were 
paid to Ramdeb Sing, but, in consequence of his becoming again a 
defaulter in 1220, B. S. the whole of the rents for that year were 
paid Into the hands of the Zumeendar, in conformity with a notice 
issued by the Maharanee, forbidding the payment of it to Ramdeb 
Singh; at length the Maharanee, witi) the permission of the Court, 
sold Ramdeb Singh's sudder putnee tenuru to the defendant, who 
immediately commenced a quarrel with the view to oust the plain- 
tiffs, and the case was made over from the criminal to the civ^it 
side of the Court, which passed an order confirming the plaintiffs 
in possession. 7*he Court of Sudder Dewanny Adawlut over- 
ruled this decision, and ordered the Zillah Judge to make an in- 
vestigation relative to the points at issue between tlic parties, as 
prescribed by clause 1, section 5, of regulation 6, 1813. The case 
came before the Judge in the presence of the plaintiffs, after the 
death of Gourmohun Ghutuk, and he ordered the defendant to be 
put in possession of the estate, on the ground that the right of the 
Dur Putneedar, or undertenant, had ceased on the transfer of the 
5iid<ler Putneedar’s right. The plaintiffs were accordingly ejected 
in Magh 1223, C. S. The plaint proceeded to state, that as the 
plaintiffs had never failed in discharging the rents, and as the de- 
fendant had acknowledged the receipts of the rents for 1222, B. S. 
and such part of them for 1223, F. S. as they (the plaintiffs) had 
deposited in the Court, in consequence of the defendant refusing 
to take the rents, and as their rights were in no way affected by 
the alienation of the Sudder Putneedar s title, the plaintiffs now 
•ued and hoped for redress. 

The defendant, iff answer, declared the plaintiffs claim to be un- 
founded, and stated that the Zumeendar, Maharanee Kumulkoon- 
waree, in conseqtienjce tf the default of Ramdeb Singh the Sudder 
Putneedar, publicly sold die above estate to him in conformity 
with the provisions of clause 3, section 15, of regulation 7, of 1799, 
with the permission of the S^llah Judge; that the regulations dis- 
tinctly provided that, in sales of assessed lands, the engagements 
of ^e formerincumbent cease after the public sale has taken place 
in satisfaction of arrears of rent; that the principle therefore on 
which the Zillah Judge acted, namely, (bat the right of the Dur 
PutnHdar had ceased on the transfer of the right of the Sudder 



CASES IN THE SUDDER DEWANlj^ ADAWLUT. IM 

Putneedar or tenant in capile^ is recognized and established by all 
tlie regulations, and particularly by regulaiifn 8, of 1819. The — 
derenoant concluded by stating that the plaintiffs, after he had 
purchased and obtained possession, improperly collected many 
sums of money from the ryots on the estate in dispute, of which be 
had recovered such parias had been deposited m the Court, and Ghntek-aiil 
was on the poitil of prosecuting them for the balance when they others, 
instituted the present suit. 

On the 23rd of July 1823. the First Judge of the Pravincial Court 
expressed his. opinion, that it was clear from a copy of the defen- 
daui's petition and die vouchers given for the money deposited in 
the Court, that the defendant petitioned the Zillah 'Court, and on 
giving receipts obtained the money deposited by the plaintiff as tlih 
rents of the land in dispute, and that the fact was likewise ac- 
knowledged by the defendant in his reply : that his plea, however, 
founded on regulation 8. of 1819, was not sufficient, inasmuch as 
that regulation was enacted two years subsequent to the trans- 
action which gave rise to the present suit. He therefore passed 
a decree in favour of the plaintiffs, awarding them possession 
of all the seventeen mouzas standing in the name of Jugmohun 
Ghutuk and in the fictitious name of Ramnaraiii Mullick, and 
Hs. 2989. 1. 14, mesn^profifts for the years 1224and 1225, B. S> 
payable, by the defendant, who was |iiUwt$e declared liable for all 
the costs of suit. . 

Mohun Geer Mohunt appealed to the Sudder Dewanny Adaw- 
lut from the. above decision, and Radhamohun Ghutuk and Kishen- 
mohun Ghutuk appeared to answer the appeal. At this stage of the 
proceedings KishenmQhuti Ghutuk died, and Radhamohun was by 
an order of the Court, dated June the 22d, 1825, allowed to plead 
as guardian on behalf of Chundermohun, the minor son of the late 
Kishenmohun. 

The cause came to a hearing on the 5th, 1 1th, and 25th of Sep- 
tember, before the Chief and Fourth Judges (Messrs., Leycesterand 
llorin,) when ail the papers and pleadings of the parties having 
been read, they recorded their judgment in the following terms: 

The point to be determined in inis case appears to whether 
the rights of the original Puineedar^ viz. tl^e person from whoin 
the plaintiffs derived their tenure of the durpuinte talook in dis- 
pute, consisting of seventeen villages, were sold or not, according 
to the usage prevalent at that time, in satisfaction of arrears due 
to the Zumeendar for the revenue of Kishenpoor and the other six- 
teen mouzas of the .pufaee talook. The admissions of the plain^ 
tiffs themselves are sufficient to establish the* fact of a default on 
thepartof the original Pic/needar, RamdetvSingh for the year 1220 
F. S. and as the Maharanee, KQmulkoonv|raree, having prevfously 
obtained the sanction of the* Court to a serfond; settlement bye 
summary suit instituted under, regulauon 7, 1799, on the ground of 
arrears, in .the aforesaid year, transferred the pafnee talook held 
by ftamdeb Singh to Mohun Geer Mohuntv on the 5th of A ttm 
1222 B. S. the Court conceive that there can be no doubt as to alt 
the rights of the original Puineedar^ as well as to the fact of those 
of the Dur PutneedarSn vho held of him, having ceased; and the 
power of making anew dur putnee arrangement resting sdely with 
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tB2$. tlie actual Sudder Putneedar^ Aisuming it then as a proved fact 

— that the original sidder Pntn§edar was a defaulter in the year 

Mobun 1220 B. S* it does not appear, nor U it averred by the plaintiSs, who 

Geer Mo- present responoentSi that there was any fraud, bad faith, 

dbamoiiim* deviation fcom existing customs in the mode of transferring 
Ghiitukaud tl>a putnee ialook to its new tenant. The substance of the pleas 
others. urged by the respondents is. first, that no blame attached to the 
Dter PutneedarBf and the forfeiture of the rights of the Sudder Put^ 
needaVy or tengnt tn capite^ did not afiect them, and secondly, that 
as the appellant, the new Sudder Putneedavy bad received the rents 
for the years 1222 and 1223, B. S. which were deposited by the 
respondentsan the Zillah Court, and the Maharanee had, on the 
default of the Putneedar, issued a notification to tlie Dur Puinee^ 
dare who held of him, directing them to pay the reventie into the 
Zumeendaree Cutcherry till the decision of tlie summary suit, in- 
stituted under regulation 7, of 1799, they had, by tliese acts, vir- 
tually recognized the existence and continuance of the former Dur 
Putneedars right. The Court however, being of opinion that these 
pleas are insufficient to establish the respondents title to a con- 
tinuance of their dur putnee engagement, and considering that the 
rights of the Dur Putneedart ceased on the transfer of the sudder 
putnee tenure in the year 1222 B. *9. passed a decree in favour oi* 
the appellant, reversing the judgment of the Calcutta Provincial 
Court, and making all costs payable by the respondents* 


1826. GOPAL LAL, Appellant, 

versus. 

Sept. 25th. RAJA TpRULNARAIlS SINGH, (son and heir of Maharajah 
PiTUMBER SiKGB, deceased,) Respondent. 

Clnimfo MAHARAJAH Pitumber Singh was the original plaintiff, and 
tltf posset- the appellants Birj Cal, Nund Lai, and Rung Lai, the original 
Sion defendants in this case. The suit was instituted in the Patna 
Provincial Court, on the 7th of July 1821, to recover possession 
ikrttnuimay of Mulawan Mowjoodpoor (exclusive of the jughire of Maharajah 
or written KuUian Singh) and certlUfi other villages situate in pergunna 
re^iTmcnt sillah . Bch^f, to have the plaintifi ’s name registered as 

from the proprietor in the Colle$lor*e office, and to enforce the receipt of 
roiiciitional the revenue from him'. The anit was laid at Rs. 9900, three 
purrbaaer, limps the amount of /unima, » 

hHvriten plaint setTorth, that the plaintiff, in 1203 F. S., mortgaged 

executed 4^6 above Villages as well as Aujhowse and other mouzas (altoge* 
nine years ther, fifteen aiid three quarters in number) to the defendants 
Gopal Lai and Nund Lai, sons of Bechoo Lai, for Rs. 5,001, 
Joineabaol redeemable dlithSii five years, and at different times, within the 
lute . claim penod prescribed, had offered to repayc the monies advanced on 
rejected, mortgage, hat they refused to accept it, making excuses and 
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delays; that when, in consequence of this Jie (the plaintiff) was 
ai>out to sue them, the purd^sers conseiitci to relinoobh pos- 
session of the villages now claimed, and on the 4th of Mokurmm die *9^ 
1225 Hijree^ (corresponding with the 27lh of Mkffk 1217 F. S,) 
executed an ikrarnama to that effect; but, subsequently, in ortboush 
violation of their agreement, iirst sued Meer Moohuminud Bakif proved, be* 
Khan, mokurrereedar of the above pei^unna, in the Behar Zillah ins^tber 
Court to recover the malikana or proprietary dues payable from coLsUi^rl. 
all the above niouzas: and after his death, when tjie above per- or the 
gunna reverted to Government, and a notification had been issued condition 
in 1224 F. S. for the formation of a second seitleinent by Mr. Mid- 
dieton, they made proposals, and a settlement was concluded with 
them for the villages specified in the tAraraama at an increased 
yamma 'in the name of Oopal Lai, and for the remaining mort- 
gaged villages at a diminished jumma in the name of Nund Lai, 
and that when the plaintiff preferred a petition to the superin- 
tendent (Mr. Middleton) and the Board of Commissioners, he 
was referred to a regular suit ; that be accordingly sued the 
above named individuals, and Rung Lai and Birj Lai, their brothers, 
in tlie Provincial Court, for restitution of all the mortgaged 
villages, and obtained a decree from that Court ; but this judgment 
was reversed on appeal by the Sudder Dewanny Adawlut, on the 
28ih of November 182li), which Court directed him to sue de novo 
for possession of the villages specified in the ikrarnama. In 
conformity with that order he had instituted the present suit. 

The defendant Nund Lai, in reply, denied that he had executed 
the ikrarnama alluded to by the plaintiff, that he bad ever con- 
fessed the execution of it before any person, or that he had ever 
seen it. He alleged that the plaintiff must have forged it to suit 
his own purposes, otherwise, had it been authentic, he would either 
have immediately obtained or sued for possession of the lands 
specified therein, and would never have allowed eight years to 
elapse before he brought his first, and twelve years before he 
brought the present suit without asserting his rights; that the 
villages in dispute were in fact a part of his late father's estate, 
and that he and the three other defendants were in possession of 
equal shares of it, as heirs at law. Gopa) l^al stated in reply, that 
his father was seised of the villages in dispute under a deed of 
mortgage and conditional sale, executed six and twenty years ago 
by the plaintiff, who had failed to redeem them within the prescribed 
period ; that be and his three brothers Nnnd Lai, Biij Lai and 
Rung Lai, had succeeded on his death to equal shares ; that the 
plaintifi’s suit relative to it had been dismissed by the Court of 
budder Dewanny Adawlut, and that ihojikramama produced by 
the plaintiff was not a genuine instrument/ * 

The Second Judge of the Provincial Court, in passing judgment, 
on the 16ihof April 1823, observed that the authenticity of the 
ikrarnama purporting to have been executed by Gopal and Nund 
Lai, had been eatablished by the evidence of Ram Anoograh Singh 
and Runjeet Singh, the witnesses whose names appeared on the 
margin of the deed ; that he conaidered the declaration contatn4Ni 
in the decree of the Sudder Dewanny Adawlut, viz. that ** the 
aararaama could in no way assist the respoodeoti (plaintiffs) claim/’ 
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merely to mean that, in that particular case it was insufficient to 
disprove the fact of absolute sale, inasmuch as the respondent 
was, at the end of that decree, left at liberty to sue de novo for the 
villages specified in the titrar»ama« He therefore passed a decree 
in favour of the plaintiff, awarding him possession of the villages 
specified in the ikrarnama^ and directing his name to be registered 
as proprietor in the Collector's office and the revenue to be received 
from him. All costs of Court to be borne by the defendants. 

Gopal Lai, appealed to the Sudder Dewanny Adawlut, for his 
fourth of the' villages claimed, laying his appeal at Rs. 2475, threo 
times the amount of the ./umma. Maharajah Pitumber Singh was, 
on his deaths succeeded in the case by his son, the present respon- 
dent, *• 

The case name to a hearing before the Chief and Fourth Judges. 
(W. Leycester and W. Dorin,) on the 1 8th, 19th, and 25th of Sep* 
tember 1826, who passed a decree to the following effect : 

** Without adverting to the permission granted by the decree of 
tlie Sudder Dewanny Adawlut, dated the 28th of November 1920, 
in the case of this same Gopal Lai and others, appellants, versus 
Maharajah Pitumber Singh, to sue de novo on the ikrarnama 
dated the 1 1th of Mohurrum 1225, Hijreef corresponding with the 
27th of JMagh 1217, F. S. (which whither really granted or not 
does not materially affect the case either way) the Court are of 
opinion, that the actual execution of the alleged ikrarnama has not 
been fully and satisfactorily established by the evidence of the 
witnesses adduced to testify the fact, and that the appellant Gopal 
Lai never acknowledged the exer^utioii of it. The other three 
derendunis positively deny it ; even supposing Gopal Lai to have 
expressly avowed its execution, a document of this nature is per- 
fectly invalid as respects the rights of the other three persons; 
allowing, moreover, the authenticity of the deed to have been fully 
established against them all, it is an instrument giving property to 
a stranger apparently for no consideration. Now it was either 
such, or (what is more probable) it was to prevent a law suit ois 
the transaction of 1203 ; indeed the respondent in his 

answer to the reasons of appeal admits this to have been the 
ground of the agreement, but he evidently broke through this 
agreement, having sued to redeem, in which suithe failed. On the 
other hand, supposing no consideration, the agreement must be 
looked upon as fraudulently obtained- Besides the. bye-hil-wuffa 
became absolute in 1208, F. 8. and the agreement was executed 
in 1217, if at all, and no possession obtained under it. 'I'hissuit 
to enforce the agreeixvpnt is brought eleven years after its date, and 
nineteen years after the conditional sale became absolute. The 
present plea resting on the alleged agreement is at variance with 
the former one, which Was founded on the right of redemption. 
These two pleas by reason of their oppugiiancy cannot both be 
admitted/' 

Tlte appeal was accordingly decreed, and the judgment of the 
Prqviqcial Court reversed, all the costs of both Courts beiug made 
payable by |h4- toH^ndent. 
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HURDUN SINGH and LOCHUN Sf Nfe H, Appalianta, ie26. 

versus — 

KKYRAT AIJp (sod of No^jeeb Ali Kbanp) Bodothenip Sept. 
Respoodoiitt. 

THIS sfiit WEE instituted by the appellaMetigaiost Ntijeeb Ali H<fW • 
Khan, father of Khyrdt Ali, and the other respondents in the 
Cawnpore Ziliah Court, on the 27th of March 1817, to roeover nilm. 
possession of Mousa Bilsarayan, consisting of 1186 beegaa ofatedin 
land in perguntia Akburpoor Shapoor. The eirit was laid at Cawnpore 
Ks. i 800, the amount of the annual juntma and profits nir<ibic^«in- 

The plaint set forth, that the above estate nvas the hereditary rcgu!fi* 
zvtneendaree of the plainiifTs grandfather Khurug Singh, who had tion2,itf05, 
three sons, Gopai Sing; Dhun Singh and Firthee Singh. Qopal 
Mtigh was the father of the plaintiff Murdun Singh, and died sub- 
sequently to the plaintiff's birth, during the life time of Khurug «iou on the 
Sitigh ; that Khurug ‘Singh while alive, put Dhun Singh his second part of Ihe 
sun in possession' of the estate in*queHion, and had his name in- 
serted as proprietor in the Canoo%^oe*4 books; that the well, gar- cwlor/for* 
den and tanks, which distinguished the estate enjoyed by Khurug agyearfibe- 
Singh and his ahcestoif were still to be seen ; that in the time of fore the 
Zeyiioolabideen Khan, theotiMtl of the above pergunna, two and Company's 
thirty years ago, Nirpot Singh, a person residing in the pergunna, oHile'prT- 
from motives of hostility, broke into the house, nrurdered Dhun rincet,'^ and 
Singh and Firthee Singh with their wives and children, and car- no claim 
ried away all the property of the family ; that the plaintiff (who 
was nine years old at the time) fled to mousa Muodolee in tire o||\beir 
above named pergunna, and took up his abode in the house of bis part at 
maternal grandfather, and, although he instituted a suit in' the cither of 
time of the Nuwab Wuzeer, failed to obtain redress ; that then or i*** . 
twelve years after the death of Dhun Sing, when the plaintifl* had 
arrived at years of maturity, and subsequently to the accession of 
the Honorable Company, he was present at the formation of the 
settlement in 1210 ~F. S. before Tajoodeen Hosein Khan, the 
ameen appointed to csiny ihhi measure into effect, and petitioned 
that the settlement of the estate migh^ be made with hinn 
as proprietor, but his application was unattended to, and a 
moostajuree settlement was concluded ; that in 1215 F. S. Tajoo- 
deen Khan prevailed on the defendants, Nujeeb Ali Khan, Khoda 
fiuksh Khan, and Badil Khan, to execute a bill of sale in considera- 
tion of Rs. 700, in his own favour, under the fictitious name of 
Moohummud Roostum, for the above inouxa,»as well as for Moba- 
rukpoor Lata, Sindapoor Turownda, and three other mouzas ; that 
a settlemeTit was eoncioded for these mouzas in the year 12^16, in 
the name of Moohummud Roostum ; that toVrarda Hie end of 1218 
F. S. Tajoodeen Khan exect^ed a bill of sale under his fictitious 
name of Moohummud Roostum, for the above mouzas, as well as 
mouza Moobarukpoor Lata, &c. in favour of Meer Rumsao AK, 
for Rs. 3000, without any specificatioa of the place of lesideiico 
or family of that individual ; that at the aettlomaol for J22Q, to 
1224, F. S. inclusive, Ms. Newnham (the acting Collector) having 
discovered that Tajoodeso had fraudulently obUioed possession 
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IB2€» ' of the mousa id dispute through the collusion of Nujeeb Ali, 

whereas in fact Niijelb Ali and the rest had no right to it, and that 

Murilon Hoostum and Meer Kumsan Als were not present, ordered a moos* 
«nd settlement to be concluded with Mohan Lai S’>okul, till 

plaintiff should appear. This arrangement was disturbed by 
Khyrae Ali the Board of Commissioners, and a settlement subsequently made 
tod others, in the name of Meer Rumaan All, the second purchaser ; and the 
plaiittifFs were referred 'to a civil suit. They accordingly brought 
the present action. 

I'lie defbiidant Nujeeb Ali Khan, stated in reply, that he held 
the estate in dispute under a royal firman and grants from for- 
mer rulers ; /hat the plaintiffs or their ancestors were never in 
possession ; that muny persons make gardens and wells in the 
lands of oihars for the use and refreshment of travellers, and that 
if the plaintift's had done so in former times, it was insufficient to 
prove proprietary right to the lands. 

Meer llumaan Ali in repl^, alleged the mouza to be the ances- 
trel estate of Nujeeb Ali Khan, who sold it at the end of 1215. or 
beginning of 1216; F. S. to Moohummnd Roostum, together with 
tnouzaa Mobarukpoor Lata, Lodeepoor, Ahmudpoor,&c. and he (the 
said purchaser) accordingly obtained and enjoyed possession from 
1216 to 1219, F. S. inclusive ; that at the epd of 1219, F. S. he (the 
defendant) purchased it for Rs. 3,000 from Moohumtnud Roostum, 
through his master Ati Hoosein Khan, and obtained possession ; and 
that at the formation of the quinquennial settlement from 1220 
to 1224, F. S. inclusive, Mr. Newnham the acting Collector, un« 
justly dispossessed him (the defendant) and, notwithstanding he 
made enquiries whetlier any persons had claims to the above estate, 
no one was found to have any title thereto except himself (defen- 
dant). He however let it in farm to Mohun Lai Sookiil. He (the 
defendant) attended before the Board of Commissioners to esta- 
blish his right, and that Board being persuaded of the justice of 
his claim, annulled the moostajuree settlement, and ordered that a 
settlement should be concluded in his (the defendant's) name in 
proprietary right. He accordingly obtained possession of the 
mouza^ and the plaintiffs had instituted the present suit at the in- 
stigation of evil aispoaed persons with the view to injure him. Had 
they in reality been in any way entitled to the property, they would 
have appeared at the formation of the first settlement (which was 
publicly proclaimed in order that the zumeendars might attend) 
and have made application. The ancestors of Murdun Singh had 
left the village for 17 or 18 years, and the plaintiffs had even ac- 
knowledged in theirqplaint that they had left the place thirty-two 
years ago. With respect to Loehnn Singh, the second plaintiff, it 
did ndt appear on what groimd he was a party in tiie cause, as the 
plaint specified nothing on that point, otherwise he would have 
replied to him, llie defendant Tajoqdeen Hoosein Khan, in reply^ 
declared that he had nothing to say to the purchase of the village 
in dispute. 

'llie defendants Khoda Buksh Khan, Badil Khan, and Moohiim* 
mud Roostum! did not appear to 'plead, although notice had been 
duly served on them. • 
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On the 4th of March 1820, the Zillah Ji^ge being of opinion 
that the title of the plaintiffs had been funy e»tab)ished by the 
evidence adduced by them, that the depositions of the defendants 
witnesses were unworthy of credit, and that *the fact of Moohuni* 
mud Roostum being a jf^raee tiame for Tajoodeen was abundantly 
proved, and for other reasons spet'ified in his«i decree, passed judg- 
ment in favour of the plaintiffs, awarding them possession of the 
estate in dispute, and making all costs payable by the defendant 
Meer Rumzan Ali. 

Meer Rumzan Ali appealed to the Bareilly Provincial Court. 
He Tested his appeal as well on the absence of right of the ad* 
verse party, as on the limiting regulation«of ‘2,*1805» which 
he contended legally precluded ail cognizance of the case. Mur- 
dun Siiigh and Lochun Singh, although they had acknowledged 
the receipt of a notice did not attend. 

On the 2nd of January 1821, the First and Fourth Judges of 
that Court recorded their judgment as follows : 

The plaintiffs were unable to produce any docifraent in the 
Zillah Court to prove their title to mouza Bilsurayan, the estate in 
dispute, and, in the opinion of the Court, the mere evidence of tlie 
six witnesses called by then^is insufBcieiit t j establish their right. 
No claim moreover wits preferred by the plaintiffs to the above 
uttouza at the formation of any of the settlements previous to the 
present suit. On reference, moreover, to four decrees passed by 
tills CocTrt on the 2nd and 4th of October 1817, and 29th of June 
1826, (by which the decrees of the Acting Judge of Zillah Cawu* 
pore were reversed) relative to mouzas Sundapoor Turownda, Lo^ 
deepoor, Ahmudpoor, Seonda and Mobariikpoor Lata, in cases 
where all the present defendants were included as defendants, and 
in which the present Hiimzan Ali was either appellant alone or in 
conjunction with Tajoodeea Hoosein Khan, viz. No. 937, in which 
Ajub Singh (plaintitt) was respondent ; No. 945, in which Ghasee 
Ram, and others (plaintiffs) were respondents ; No. 916, in which 
Bulloo and others (plaintiffs) were respondents; and No. 1303, in 
which Ajub Singh and others (plaintiffs) were respondents ; the 
Court are of opinion that with the exception of the names of the 
plaintiffs and the name of the village claimed, the above four cases 
are exactly similar and correspond with the present one. They 
therefore reverse the judgment of the Cawnpore Zillah Court and 
make all costs payable by the respondents.*' 

The present appellants, being dissatisfied with the foregoing 
award, presented a petition for a special appeal to the Court of 
Sudder Dewanny Adawlut, laying their claim at Rs. 1585, the 
amount of annual assessment. • , 

The Second Judge (C. Sqpith) being of opinion that there had 
been no possession on the part of the appellaiRs since the year 
1180, F. S. thought that theif petition for a special appeal should 
be rejected, but this was ultimately allowed by the Third and Fifth 
Judges (J. Shakespear and W. B. Martin,) ‘who were of opinion 
that the case required a more careful investigation.* None of the 
respondents appearing to^plead except Meer Rumzan Ali, tlie case 
came to a hearing before the Chief and Fourth Judges (W. Leyces* 
ter and W. Dorin,) on the 12th and 25th of September 1826. when 
all the pleadings of the parties and papers connected with the case 
VOL. XV. c c 
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having been read, they recorded their judgment to the follodi^ing 
eBect : ^ 

** There having been no possession on the part of the appellants 
or their ancestors, since the date of the Conopany’e acquisUion of 
these provinces (about sixteen years), and none for twenty-two years 
before (namely since the year M87), andno application being 
proved to have been made at either of the three first settlements 
on the part of the appellants, the claim it not cognizable under the 
provisions of 'regulation 2, 1805.” They accordingly affirmed the 
decree of the Bareilly Provincial Couit, overruling the order of 
the Cawnpore Zillah Court, and dismissed the appeal with costs^ 


QOURCFl UNDER RAI and others, Appellants, 
versui 

HURRISH CHUND£1R RAI and others, (heirs of Jugout Chuk* 
DEK Rai,) Respondents. 

Tins suit was instituted in the Zillah Couft of Dacca Jelalpore, 
on the 16th of April 1814, by Nubkishen Rai, (father of Gourchun* 
der lUi and the other appellants) against Govindpershad Rai, and 
Raj Na rain Rai, to recover a half share of pergunna Guogaput^ 
the yearly produce of which was estimated at 1510 rupees. 

It was set forlh in the plaint, that two brothers Odey Narain Rai 
and Ho0{) Narain Rai, the father and uncle of the plaintiffs, lived 
together as an united family on the income arising from their pa-* 
iernal property, and from certain other property acquired by them- 
selves; and that in the year 1207, they purchased by private sale 
the Turruf of Bhatoee Doha, the pergunna of Gungaput and Go- 
lajyntiggur under the name of Muddoosoodun (another name for the 
defendant Kaj narain) from Kishen IVIohuii the former talookdar. 
In the year 1208, some part of the property above mentioned, viz, 
the pergunna of Gungaput was sold by auction for arrears of re- 
venue and was purchased by the plaintiff Nubkishen Rai, under 
the name of Ramanund Bose, for Rs. 5,000, the purchase being 
effected by a GumasA/a of the parties by name Birj Mohun Bose, 
and the money being raised upon the sale of 'Golajynugger, to 
Moulovee Ali Nukee, and by loan afforded by him to the said 
Nubkishen (the plaifiUff.) At the same time a deed of saje and 
bond .was executed by the said Nubkishen (the plaintiff) under the 
name of Muddoosoodun «to Rajnarain Rai, one of the defendants 
who was the Gomashta of both partfes. After the death of both 
the brothers which occurred in 1814, and 1816t theplai^niiff (son 
of one brother) continued living with the defendant Govindper* 
shad (eon of the other brother). The latter^ however, in Ip 19, B. S. 
having, by intrigue, procured from the • defendant Kajnarain, a 
bill of sale for Gungaput in his (Govind’s) name, presented to the 
Cullector's office a petition for the entry \>f hU name ae sole pro- 
prietor thereof. A counter petition was filed by the plaintiff, and 
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tfae Collector directed the parties to try tl» case at law. Hence 
the present action. 

For the defendant Govindpershad Rai, it was stated in reply, 
that no partnership erer existed between Odey Narain Rai and 
Roop Narain Rai^ as regarded the land in dispute, for that the 
latter purchased with his own money the estate, and exercising all 
the rights and privileges of a sole proprietor, was so to all intents 
and purposes op to the time of his death, when the estate heredi- 
tarily descended to Govindpershad, his son and heir, Vhose it then 
was ; and that, he could produce the bill of sale to shew that the 
estate never was purchased jointly ; but by one person. 

The defendant Raj Narain Rai, replied on lys part* that Gunga* 
put, Bhatoee Doha, and Golajynuggur, were purchased by him for 
the use and with the money of the defendant Govindpershad, 
under his alias of Muddoosoodun, from the former taloukdar Kishen 
Mohun. The plaintiffs had no concern whatever with it The state- 
ment of the plaintiffs with regard to the auction purchase was alto- 
gether untrue, fur the purchaser was Govind Chuuder Rai, tlirough 
the defendant Raj narain, and under the name of Raman tind Bose; 
the money for the purchase being raised by the sale of Golajy- 
nuggur to Moulovee Ali N^kee, effected by him, the defendant 
Hajnarain Rai. ''' 

The parties produced a great variety of documentary evidence 
and a number of witnesses to support their respective allegations 
as to the state of the family at the time the purchase of Bhatoee 
Doha was made, and the source from whence the purchase money 
was defrayed. The Judge of the Zillah decided on the 4th of De- 
cember 1818, in favour of the defendants. He did not consider that 
the fact of partnership having existed was made out by the docu- 
ments filed for that purpose by the plaintiff ; while the statements 
of the defendants were borne out by the bill of sale signed by 
Kishen Mohun, the acknowledgment signed by Muddoosoodun and 
the other papers and documents filed by them in the case. On 
appeal to the Provincial, Court of Dacca, this decision was affirmed 
by the First Judge of that Court, who considered that Govindper* 
shad had bought with his own money, in the name of Muddoosoo- 
dun alias Hajnarain Rai, the land in dispute. He therefore dis- 
missed the appeal with costs. 

The appellants filed a petition for a special appeal in the Court 
of Sudder Dewanny Adawlut, which was granted on the ground 
that the sole proprietorship of Che land in question by Govindper- 
shad, though recognized by the Courts below, was not made out 
satisfactorily by the evidence in the case; and that there appeared 
to be some doubt whether Rajnarain and Muddoosoodun were one 
and the same ^rson. ^ 

The Second Judge (C. Smith), went into the merits of the case 
on the 18tb and 20th of Maff^h 1826, and recorded, as the result 
of his investigation, the opinion that a partnership had subsisted 
between the parties with regard to the land in dispute ; that is, 
that the land was purchased jointly by the two brothers, tinder the 
name of Muddoosoodun, as stated by the appellants, that after the 
death of both brothers, Govindpershad Rai had, jointly with the 
plaintiff; entered into possession of the land^ from which he subse* 
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qiiedtly hy violence ousted him. That it was of no consequence 
whether MuddoosouAin was or was not the same person as Haj- 
tiarain, inasmuch as it had been proved that the purchase money 
of the land in dispute had been defrayed from the joint property 
of the two brothers. He therefore recorded his opinion that the 
decrees of the lower Court should be reversed. 

The case next came to a hearing before the Chief and Fourth 
Judges of the Siidder Dewanny Adawlut (W^ Leycester and W. 
Doriu») on the H^th of June and I st of August 1826. They differed 
in opinion fruin the Second Judge, and on the latter date recorded 
their judgment to the following effed: ** According to the state- 
ment of both* parties, the pergiinna of Gungaput, previously the 
property of one or h* th of them, was sold at auction for arrears of 
revenue in the year IvfOS, B. S. and, as the plaintiff alleges, was 
repurc hased hah by him. or as alleged by the adverse party, repur< 
chased s<»le)y by them; but, according to both, repurchased in a 
Jurzeeox fictitious name, and in breach of the provisions laid 
down in regulation 7, 1799. According to the various precedents 
mentioned in the note (a), the plaintiff as a contravener of the 
abo\e law cannot be aided in the recovery of his half share, and it 
makes no difi'erence th.it his opponent is in the same predii ament. 
It is nnt iti favour of the defetidant that the Court refuse aid to the 
plaintiti*, hut because it Is improper to aid the plaintiff* in benefit- 
iiig by his contravention of the law. Had this case been without 
a hrnaniec recovery, it would have stood exactly as the other (h) 
between the same parties and a moiety have been decreed to each.*' 
*l'he Chief and Fourth Judges, on the above grounds, declared their 
opinion that the claim should he dismissed with costs, but, at the 
same time, deeming it a ease of importance as a precedent, and 
one that was not altogether free from doult and difficulty, they 
directed th.it It should be laid before another Judge. It was 
accordingly brought before the Fifih Jiidce (A. Ross) who. in 
delivering his judgment expressed himself to the following effect : 
“ The Firs-t and Fourth Judges have cited precedents which ob- 
tained in this Court and by which their opinions have been guided, 
but which do not appear to be in point or applicable to the case 
under consideration. ^ The rule hitherto appears to have been to 
refuse to take cognizance of a claim in which the original purcha- 
ser has sued the person employed by him to make a fictitious pur- 
chase to oU.iin possession of the property so fictitiously purchased. 
Bui this is not the case in the present claim. There is indeed a 
wide difference, for neither did the claimants themselves in this 
case make a purchale in a manner prohibited by the regulations, 
nor i^ there any fictitioits purchaser standing up to deny their claim. 
*J he piaintitf on the death of Odey Narain, was entitled to half the 
property in dispute by the law of inheritance, and his claim was 

(a) No. 75, RAininAink Itnlcr, v. JyoHrAin, rol. 1, page 289. 

Cahc 8t>9, MnbnrHjA BUlivnAth Roy, i*. Moonsbee Kurrcemoolli Cbowdhry 
•Dd olbcrs, we to\. 2, |>ahc 71, 

Cam 1937 1 JbArkbaiidee LaI, r. BAboo Clitillinun StDgb. 

Cam 1572, Ditirtni aud others, v. Roopebund Sahoa, see rol. 3, page 24, 

Case 1676. KNleepeniliAd SurinA, «. Piidiim Lsirhiin Surma. 

RepurUNl as a decisiOD of the 20tU of June, of the present year, page 162. 
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a^insihis coheir under that law, and not a^^ynet any fictitious pur* 
rhaiier. On these grounds, and not seeing mat anv precedent ex- — 
isis to the contrary, 1 concur with the Second Judge in opinion that Goercliffo- 
jiidgment should be passed in farour of the claim.*’ In conse- 
qiience of the above difference of opinion it l>ecame necessary to 
refer the case for final decision to a fifth Judge. On the 27ih of rtnnwtw 
December 1826, the case was taken up by the TTiird Judge (C. T. •*»* 
Scaly,) who observed that the plaintiff had sued for possession of ®*l**^*^' 
half pergunna Gungaput under the plea that the whole pergun- 
na which formerly belonged to hts father and uncle, had been sold 
by public auction for arrears of revenue in the y^ar 1208, and 
purchased by them in the fictitious name of lUmanund Bose, that 
by clause 4, section 29, regulation 7, 1799, all defaulters are posi- 
lively restricted from becoming the purchasers, directly or indi- 
rectly, of their own lands disposed of by public auction on account 
of arretars, and that that which has been prohibited by the regula- 
tions cannot be recognized in practice. He therefore concurred 
with the Chief and Fourth Judges iu, dismissing the claim with 
costs. 
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RAM NARAIN RAI, Appef ant 

vtrMui 

RKAZ OODEEN, FYAZ OODEKN and MOOHUMMCO KA- ;; 

SIM, Rwpondeots, *<**• 

THlSatiil waa brought by Ham Narain ftai against Haax On- Rottnhi 
deen and othert* on the 26th of May 182*2, tti the Prc^vinciaMhHnt 
fif Dacca, to establUh hit right to assess, at an enhanced r tte, Da- ble Viiruati 
TD.ichiin and other mouzas, belonging to th& |)er;j;tinti4 of Neel- vurcbnuer 
h itta Ameerabad. I'he claim \va« laid at lU. l2/>42. U wim of Jandft 
st iifcd in the plaint, that the plaintilT Ram NArain pnrcliu^ed ibis 
yrmindAiee at public auction, and that the deletidaiitM, i i'i to- nr'tW Vnd 
runtA, having ci)Qni%'ed with his Naib or deputy Gooror hund !!• se. of n*ti yo^n* 
(rinsed him to exectite documents in their favor, such as bills of l«»e 
n lie, leases, and other instruments of this kind. and. upon tbe 
hiiength of them, brought an action against the plaintiff tor pos- 
session of the above mentioned and filed two l^itlahs sign- nn? ^ < n 

cd by his N;»il» in supjiort of their claim. 'Ihe /illah Judge, nut- »w^«nu thr-rf 
withstanding the Naib was not anthori/cd without the peru i«*M n ‘be i .Ji 
of the plaintiff to granhleasl.^ to the defendants, reiving on the 
two Potiahe, passed a decree adjudging possessiun of the laid?. gu*o,\;r int .i 
in dispute to the defendants for ten years, sui*ject to the rents !.pe- loiijrvr 
rifled in the Pottahs and permitting the plaiotifl', after ten year.<, 
lo sue the defendants for an encrease of Jtwtma. 1‘his decree wa*4 i,j* u- 
afhrmed in the Provincial Court of Appeal, The wroisosbv me t- ihj. au, 
suiement contained aboid 8,334 beegahs of cultivated land, ai d tlu* if- i 
according to the rates of the pergunna, ilie jvmffia should be fiaid i>uoha!»rr 
at tbe amount now sued fur. F’rom the begiin ing of tbe year 
1206 1?. S up to the present time the defendants Ji ive n* t pad a iif»hnio,ii- 
rnpre and the ten years having now elapsed, this aclion li is i eeo hAiurd ttn- 
hrought in conformity to the permission gi en.as a- uve allnHtd to »i 

3 be defendants in reply denied the alle.:ation licit ^ hond ^|*^^ ***^ 
Bo.ve, uas originally the Naib of tlie plaintiff atid ^l sted, tli »t (jiuo. ’ 

rochund l?o.>e himself, in the year 1*207, pun bused the pergunm howiv. r. 
of Nee hutta Ameerahad, at a public sale, l^eld by the < ollectur, 0 ,,^^ 
and took some other persons as his partners. ‘I he piaintiH. cle'en r»f\!ovrni- 
>ear» afterwards, purchased lliL* pergnnna from the .said Gooro- nm ot nr.y 
chund Bose, and for the purpose of destroying the right of the luinrc pwi- 
P irtners took from the said Bo.^e the bill of sale <»f the furiiu i ’^^***'*^1 
date, and entered his own name iu ihe Collector’s ofhie. ’* **^ JJ.rKUHn»*'[ 
lioard of Revenue discovering this fraud were prepared to rertifV p, „f\ 
it, but. in the interim, the plaintiff having^ colluded with Gui ro- publii saie 
chund Bose made himself master, and, apfmimed Gborochuiid arrears. 
Bose his deputy and so became possessed of the^hoieof the f»er- 
gunna. Under what grounds then could the pJainiiff, after kI*i- 
ting himself that Goorochund Bose was unaiithoriz^'d to gr u t a 
Pottah, obtain from him a bill of sale for the whole yemindaree. 

The defendants also further stited, that the land in^ <|ue5lioii wae 
their tenure by inheritance and that the rent of it was fixed in per- 
peiuitv at 2098. 6 . ITie/ alleged also that in the year 1201, Kalee 
bhunkur Rai, father of the piaintifT, dispoesessed their ancestors, 
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latr. and on their bringing an action against him for the right of posseasU 

— on at a hxed^amffia? they obtained a decree ; Goorochnnd Bose 

BamKa- after purchasing the adld pergunha also dispossessed them and 
»bi V. vFhen the defendants were about to bring an action against Kim, 
2?“ father of the plaintiff eras chosen an arbitrator, and be decido 

OtwArtii ** e<i that the sum of 704 Rs. should be added to the/uifima, and 
and Moo* that this sum (altogether 2,803^. 4. 8.) should be 6xed in perpetuity ; 
hummud but a», according to the regulations of 1793, no Pottah could be 

Kasim. granted for Inore than tan years, Ibis term was specified, and it 

eras stipulated that, at the espiration of it. a new Irottab ahoutd be 
granted on the tame terms and that no mo^e should St any time 
bs demanded-Hifte^rwards ^n the year 1207 0. 8 tibe jdainttn again 
dispossessed the defendants^ upoii which they instituted ap action 
against him m the l^tlah Court of Dacca Jelalpoor, and upon 
proof of the Pottah, and the conditions specified therein, obtained 
a decree, which was affirmed by the Court of Appeal and a petiti- 
on for a Special Appeal presented by the plaintiff to the Court 
of Sudder Dewanny Adawlut wae rejected by that Court. But 
since the regulation restricting the grant of long leases has been 
repealed by a subsequent enactment how can the plaintiff who 
stands in toe plact of Ooorochund Ehse infringe the conditions 
of an sgresineni executed by the said Bose and demand more 
rent ; qnd with regard to the plaintiff's sUtement, that the jumma 
at present, is less than that specified in thii account tale, the defen- 
dsnti contended, that it was totally falae««-for that in the year 
1206, Kalee Shunker Rai, father of the plaiutiff sued them on the 
tame account, but his suit was diamissed. The plaititiff in his 
replication stated, that it appeared, according to the plaintifi*s ad- 
mission, that thers had been added to the former jumma the eom 
of 704 Rs, and that a Pottah at a Jumma of 2,803 Re. had then 
been granted. Bill such having* been admitted to have been the 
case, it was idle to contend that the teuuiNi was of a makurreree 
nature— nor was it agrseable to ths regulations, that a purchaser 
at an auction sals should bs denied the privilege of measurement 
and re-assessment wbers such appeared necaasa^ with a view to 
the equalisation of burthens or other lawful purposes* 

llie Third Judge oT the Provindal Court rerccN^ed hie opinion to 
tha following effect* There are two points In this case to be con- 
mdered, let, whetiier Ooorochund Bose, who was the purchaser of 
the pergunna of Neelhulla Ameerabad, and the jkrkee proprietor, 
of the same, was huthortfed to grant the iwo Roikahs to the defen- 
dants on the 26th of Bjgkacfk li09 B. 0. 2dtv, whtdisr, tbs piaiii- 
tiff, notwithtUndUig the condi in stated in the Pottahe, has 
0ia privilege to assett Ate JummM of the land in dispute dk novo.^ 
TVidb regard to the firsf point, it ie#di»ifest, that if at any 0me an 
indivkhiat, in a fictitious manner, putchasee at auction any lands in 
the nnme of nnother, being his refiiBipn, conneetion, of any oUmr 
person, and uses tbs name of soch ptreoa, as oflenstbla proprio- 
lor of tlnsaina, and through him tpsnsacu the bus&nese of iha na- 
muidaree, tnUi practice being contfafy to law, shoulM any loes a- 
ilaa, it is at hiaoupi risk. And nllhKlimi^ tha pMidUF my hnvn 
haen in truth orii^al pn^stor, ifiit mm the 260i of the monUt 
of Bymck 1200, up to the toeof liie defeiidanu behig ffispoeses- 
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ted, altogetlMr seten yaare and four months, ha mada no objection lair. 
to tbePouah, and the jumma at therein ttaiadffrom which there can — 
be DO doubt, that the tarmt ware fixed with the plaialifirt koowled ^ a Km, Na- 
This circumataiica U greatly io faaorof the dafendaiiu. With re* ^ 

gard to the aaeond poiat il ia clear, that the claim of the plaint ifif 
to enhance thajfwniaia of the laodt ia diapute ia illegal "-for this 
pergunna waa not told on account of arraara of ravetiua due MocAnm* 
tu Governmant. but for the aatiafactioii of a decree of Court. Be* 
tides in the Pottah it ia written that the defendant shall pay 
jumma fixed at 2,803 Ra. per annum; and at according to the re* 
gtilatiooa no Pottah can be granted for more than ten years, when 
that tune ahall have expired, the lands ahall be continued to the 
lessees on the tame terms,*’ whence it is evidenfthat this same jum- 
ma is to‘be continued in perpetuity and that the makal in question is 
not liable to encreaae of a.sa6sstiieDt The Pottah it conformable to 
the existing regulations, and looking at clause 3, aaction 7, regu* 
guiatioD I, 1793, which requires on the part of the zemindars 
good faith and moderation towards their dependant talookdars and 
t yots, it would seem that if at present the profits of the mahal in 
question should be twice, nay ten times as much as they were be- 
fore, aity infringement of the coitdiitons of the Pottah it unjust 
and illegal — consequeadly Clie plaintiiSrs suit should be dismissed 
with costa — but with this understanding between the parties -*that 
(as the circumstance and evidence in this case and Indeed the te- 
nor of the Pottah indicates) the mahal in question is to he cotisi* 
dered in the light of a Pottah^daree tenure attached to the xe* 
mindaree, and the jumma of it is not to be considered of so perma- 
nent a character as that, in the event of the whole pergunna be- 
ing sold for arrears of Government revenue and coming into the 
hands of an auction purchaser, 6rof its being held KkoM by Go* 
vernment, the rules contained in the 5th section of regulation 44, 

1793 would not be applicable to it, for in such case the provisiotie 
contained in the fifth section of the above enactment for csncolling 
former engagemeDts would hold good. 

The plainitir heing dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut. This Court, (present W, Leyces* 
ter and W. porin,cbi«f and fourth, Jitdgeeh were of opinion, Uiat 
there was no suiBciiitt ground for tntarfering with the decree of 
the Provincial Court, because* whoever the grantor of the Pottahs 
(Goorochunii)in4iT uve be0n, tbay bind tbe plaintiiT under the cir* 
cumstances, and ^ucanse it might beinferrtd from the cobtentt of 
the Pottahs, tikal As fianaes oomeiiMdated a 6tdd Jumma not lia- 
ble to incriaee a^ the semiMarae 4scfbldeM The de- 

cree of the Pvbm^ CiouK of Dacca waiitliOrilore afirmed and 
the appinil dtohUei 0^ 
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KOUNLA KANTGHOSAL. and others, Appellants, 
versus 

RAM HUREE NUND GRAMEE, and others, Respondents. 

THISs glut was instiinted by the respondents against the 
app'^ll.ii ts in the /iliah Oo .rt of Moog^ly, to recover possession 
of itrt iih rent free lands, together with a portion of a tunk. 
The cas i for the pl^tintiifs was thus stated. Shuhdeo Niind Gramee, 
an m'l of Munj^rowt, took ^huttker Ghosal, the father 

of tl.** pl.iiiitiT», whiJe an infant, ioto his own house and performed 
for 1 iin all iuiti itorv ceremonit's, educated him and 'treated 
him in e erv ri.spect as his son. When he grew old and infirm 
the said Shuhdeo executed a deed of gilt in the iiioiitli of 
121‘J B. S. in* llio presence of the most respectalde persons 
tnnseiritig to him (Slninker) 17 heegahs 1 biswa of land Bruff 
motur and Devotlur^ situated in Miingrowi and other places, and 
u hoirth share of a tank, known by the name of Nund Grameo's 
tpik. t<»geiher with other property. The gift was accompanied 
by the c nidition that after tbe death o&lhe jjonor. the duoee should 
pert r>n the funeral rites of the deceased. The father of the 
piap tiff s accepted the gift and became possessed of tbe eH'ects 
of the dece:ised; and after his death burnt his corpse and per- 
formed the funeral obsequies, &tc. In tbe year 1217 B. S. the 
father of the plaintiff's died. At his death the plaintiiTs came 
li t p ssession of the property and kept up the w(>r»hip ot the 
Idol Rnnditindeo 'I hakooranee which was a duty incumbent on 
the paity in possession. They subsequently sold three beegahs 
of the laud to .latikeerani Foujdar, and remained in possession 
of the remaining fourteen without interruption from any one. 
In the year 1225 6. S. the defendants dispossessed the plaintiffs 
iinjiotty of nine beegahs five biswas. On that account the plain- 
tiff's sued thim for possession in conformity to the provisions of 
regulation <19, 1793. On this an order was issued, that the plain- 
tiffs should prove their title by a regular suit. In consequence of 
ibis order the derend«ants dispossessed the plaintiff's of the remai- 
ning land possessed hy them (besides the three beegahs which they 
had sold) and the share of the tank, and also took possession of the 
idol and all the fees and profits deriveable from the worship of it. 
Under these circum^tances the pUiutilfs sued to be restored to the 
possession of the fouiteeii beegahs one biswa and to the exclusive 
pri\ile;t'es and emolumeels deriveable from the service of the idol, 
together with the slnre of the tank appertaining thereto, the whole 
being estimated vti l,439*Rs. Ram Hifree Niind Gramee one of the 
defendants urged \i\ his defence, that fsoiirhuree Nund Gramee was 
the great grandfather of the defendant, and the grandfather of 
Shuhdeo Nund Otamee, and that the gaid Gourhuree previously to 
bis death made over tbe fwoperty in question, which he himself had 
acquired, to Kis two sons, jointly; one share to Seeta Ram the 
father of the said Nhuhdeo and the other to Nitianuud the grand- 
father of the defendants. 



CASES IN THE SUDDER DEWANNY ADAWLUT 


1S7 


After that, the said Shuhdeo and the father of the defendants tatr. 
htvin^ sejvarAted, lived in»oti the pf'^ie^dci |f thetr respei Uve pro- -ri 
pcJtics At ia:it wiien the said ^^hulideo med without ustue 
It married, the defeiidanis aud Gourhotee Nuitd Gramee and 
( t .ct'» ikecAu e his tey:al heirs and under the eircu instances of the others. •>* 
f ise ><hiihdfO liad u*>t the power to give his entire estate, to the Kam Haww 
f.ili r of ilie pi tiiitiH's, during the existence of hts lawful ^^**'** 

(the defend int-i) and in opp osition to the Hindoo law I'iie father othtm* 
ii! the ptaii>titr'> w IS neither connected with him by blood nor by 
at.y » iher tie; find the altegatiun therefore of his having received 
th:, j io.**‘ity l»v wav of gift was absurd. After the death of the 
sjid .'^hiihdeo tiie defendant (Riin Huree) performed hi* funeral 

0 and ilu fither of the plaintitls h ifl iiothiag to do ivnh 
them.* *rhe planddfs state tint tneir father receivsad the gift in 
th- \eti rii-i li. S . in I lid the year 1*2 ‘.5 B- S the said 8h dideo 
w .s tn cvistjir e ind was possessed of those lands of which he 
Cxn iHHud pr.'pri;.! 'T till his dying d ly. Ihereldie, if it was true 
that ilie t uher of the pi iiiitdV> received th nn lu i‘2r2 It S. why 
wa^ the d nee in po8se>.>ion of the lands given. The faundatioii 

01 the chdm of ihe pluintiO*^ was that they, with others, were cuiti- 
vnims fif the lauds iti ipiestion, and h.id omitted to pav the rent of 
theni to the deieud ii*^. t\ herefon* the defeudaiit t.Katn Huiee) 
to k ii to his <»wii hand‘d the laud< which were cultivated by the 
pl.iiutdi’s, and wms about to sue them and the other cubivators for 
lei t, hen thev <'Oil*isiveiv biungbi forward a complaint in coii- 
foi I iiy In regioutiou 49, 1 773, and, that l‘eing disiiusstd, they 
were i:<dured to bin g tins forward. Be*ides the Idol Ram 
Chtiiidee I link <*r inee and ihu laud annexed thereto is im»i the 
luherit.iiuii of the defeuda -ts nor was it acipiiied by Shuhdeo, 
it IS puhiir pri perty The \ loprietor of the binds, whoever he may 
be, aj points a per.*on as supeiinteudant who is rtnioveuble on 
proof oi miscoudiirt. T he oriviteges and prohls deiiveal)»e^ from 
the idol itppeitiiii to Ciiid.idhnr Bhuttar hunij, who was the Ciooroo 
of >huhdeo and of the dtleiiduui.s, and wdio, l>y re«ison of his 
living at a great dis aum, made over the same to the cate of the 
defeuduiils and the afore.s.od Shuhdeo by uborn the proceeds 
were remitted to him. Tlie futility therurftoe, ol the deed of gift 
exhibited by the plaiutjfF* was evident from thui-e i irr umstances. 

Oil the 5lh of .September 1S*22, the Judge of the /illah 
Court gave judgment in the case, declaring his upiiiion that 
it w'as clearly proved from the books of Oie t ol!ei*loi*s oBice, 
the deed of gift and either papers, and the evidence of several wit- 
nesses adduced by tl»e plaintiffs, that Sfiulideo Nuud Gramee 
did educate Raii/Shunker Glmsal, tlrti huher of the pjaintiff*, 
from his infancy ; that tljey lived together, atid tn.at the said 
Shuhdeo did u ake ovei tho«whole of his propeHv to liam Shuriker 
in the month o( Kartick 1*212 D. S. iii the presence of Ram .Mohuo 
OhoKe and other rescec table witnesses mentioned in the deed of 
gift, and that the said Ram Shunker was possessed of the pro- 
peitv during his life time, and that after his death the plaintiffs, 
lib the year 12*24 B. S. held it withrmt iulerrupiion. He Ihererore 
decreed thii the plaftitifTs should be put into possession of the 
property claimed and that Ihe costs should be charged to ihe 
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defendants. The appellants^ not being satisfied with this decree^ 
K.>unJ» appealed to the Calcutta Court of Appeal. The Fifth Judge of 
KMt (jho- that Court, on consideration of all the papers of the case, recorded 

Ml tad his opinion to the following effect. The respondents claim to 

the property left by Shuhdeo is founded on the deed of gift dated 
N'und Gn- Kartick ril2 B. S. executed by Shuhdeo Nund Gramee 

mveaiid in favour of Shunker Ghosal their father; but there is no depen* 

others. dance to be placed upon the said deed, because, in the evidence 

brought by the respondents to prove it, before the Judge of the 
Zillab, there is much contradiction. Doorga Churn, one of the 
subscribing witnesses to the deed of gift, states that Ram Mohun 
Ohose was alstf one of the wiitiesses to it, and, indeed, the attesta- 
tion of that individiiaf appears to the deed; but Ram Mohun does 
not remember Whether he was a witness or not ; besides, he does 
not know whether Shuhdeo signed it or not. Ram Mohun Pal 
another witness to the deed, states that he came to live at 
M ungrowl about the end of the year 1213 B. S. ; that after that, 
ill the month of Kartick of the year which by the shewing of the 
said witness appears to be 1214 B. S., he signed his name at the 
desire of Ham Mohun Ghose as a witness to the deed of gift, 
in a place in the said mouza where several people were assembled, 
but that Shuhdeo said nothing to induce him to become a witness 
to the deed; Bhurut Pat, Kewul Pal and Ram Mohun, have ail 
deposed, that the deed was executed in 1212 B. S. and Debee 
Churn a witness to the deed and summoned by both sides has 
deposed, that, he, in the year 1214 or 1215 B. S., hearing a notice 
in the direction of the house of Shuhdeo came out of his own 
house and heard from several people who were going and coming 
from thence that the said Shuhdeo had suddenly become senseless ; 
that, at that time, the father of the plaintiffs called to the said 
witness saying that Ram Mohun Ghose was looking for him ; 
upon which the said witness went to the house of Shuhdeo and 
that Ram Mohun Ghose there requested him to become a witness 
to a deed of gift of his property which Shuhdeo had caused to be 
written; that Shuhdeo was at that time senseless, and that 
although the said witness called to him repeatedly, be returned 
no answer; that the said witness, at the desire of Ham Mohun 
Ghose, signed his name as a witness to the deed, and he some 
hours after heard of the death of Shuhdeo. The substance of the 
evidence of Ram Kant is the same as that of the preceding witness. 
'Ilif evidence of the other witnesses is in like manner contradictory. 
Besides, it appears from the evidence of the witnesses, that, at 
the death of Shuhdeo, there was a dispute beiwceu the plaintiffs 
and the defendants conceriittig the burning the body, and the 
performance of his funeral obsequies; jind that the property of 
the deceased was neither entirely in the possession of the plain- 
tiffe nor entirely in that of, the defendants — moreover from an 
inepectioti of the deed, it appears that there is no specification of 
the lends in dispute. It merely specifies lands and other property 
heiwditary or acquired : onder these circumstances it is not clearly 
proved^ whOlber the said deed was executed in 1212 B. S. or at 
the time when Shuhdeo irae dying and senselese. 

The signatures lo the deed are not legtUo and it is written in a 
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oianMr eBiirely Uoder tM foregoing cirriini»Uiir«» 

ilte Fifth Judge coneidehng that tbete w|i no dependence to t>* 
placed on the deed of gift on irbich the ciaim of the reepondeot* 
rested, wae of opinion that the decree of the Ziliah Judge ehould 
be revereed with coste, and that if the respondenU 2iouid. in 
conformity to the order of the ZtUah Judge, have entered into 
poaaession of the property in dispute, they ehouid be oueted and 
the appeUants put into possession and that tha profits of the estate 
received by the respondents during their possession should be 
refunded to the appellants. The Senior Judge coinciding in the 
above opinion a decree was passed accordingly. 

Kounla Kant Ghusal and his brothers bei^g dissdlisiied with this 
decisi9n presented a petition to the Sndder Dewanny Adawlut for the 
admission of a special appeal. The Second Judge 6f the Court (C. 
Sroith) deemed it necessary to consult the Hindoo Lew officers of 
the Court previously to passing any ordsr on the application 
of the petitioners and the following question was accordingly 
propounded to them. 

Gohurdhcn Nund Gramee died leaving two sons, Nurindra 
Nityunund N.md Gramee and Seetaram Nund Gramea, as bis 
heirs and representatives. JMurinder Nityanond Nund Gramee died 
leaving a son, Gopeeflath, and Seetaram died leaving a son named 
tShuhdeo and a daughter, whose name is unknown, as his heirs. 
G<»peenath died leaving three sous, namely, Rainhuree Nund 
Gramee, Gourhuree Nund Gramee and Haroo Nund Gramee. 
Shuhdeo died without issue and his sister, at her death, left an 
only daughter as her heir. Shuhdeo, subsequently to his sisters 
death, bestowed a few heegahs of Brumhotur and DeooUur land 
on his sister^s daughter's son (Ratiishunker Ghosaul) while his 
aisiei'M daughter was living, and executed a deed of gift for the 
same and put the donee into poi^tiession of the property, and, three 
years after this, he died. At the time of the gift Gopeenath Nund 
Gramee's sons, namely, Hamhuree, Oourhuree and Haroo Nund 
Gramee were living and still are living, but Gopeenatb is dead. 
A few years after the donor's death the donee died and his sons 
took possession of the property which had been given. In this 
case, is the deed of gift executed by hhuhdeo, according to the 
law as current in Bengal, complete and binding or otherwise if If 
it be deemed illegal, on whom will the property given devolve? 

Reply. — Supposing Goburdhun Nund Gramee to have died 
leaving two sons Nunndra Nityanund Nund Gramee and Seetaram 
Nund Gramee as his heirs and Nurindra ^Nityanund to have died 
leaving a son named Gopeenath, acid Seetaram also to have died 
leaving a son named Shuhdeo and a dfAighter, and Qopeenath to 
have died leaving three tons, namely, Rifmhiiree,Gourfaureeaiid Ha- 
roo. and supposing Shuhdeo, during his life ttfne, to have given a 
few beegahs of Brumhotur and Devoitur land to his sisters grandsoii 
(Ham .Shunker Gbosaol) and to have executed a deed of gift for 
the same and put the donee into possession of the properly and 
three years afterwards to have died childless, in this case, whether 
the Brumhotur lands^were divided or held in joiut tenancy, the 
gift of his divided share, or in proportion to his share, made by 
Shuhdeo, is complete and biodiog according to the law aa cersont 
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18 * 7 . in Bengal, even though Gopeenath'a three eons (Raii.hiiree and 

^ , the Others aboveiiaiiMjdl were living attb'c time ol tlie g*rt auds^iil 

Kftttt Gho- was done by the true owner who h<48 an exclu- 

KaUod' * ®*''® P^»wer over his own wealth. But the gift of the Devuttur iai>d 
othfiTs, r. meudoned su the deed of gift oan not be considered as c<itiiplet8 
KHm Jlurce and binding, because such land is reserved for the service «V ifte 
wile aiS™* deity exclusivjy ; but it is usual to confer the management of such 
otiieTH. property on nien^ and if it be proved that a lauded proprietor, 
having assigned certain lands to be dedicated to the worship of a 
deilYt entrusted the matiagement of such endowed property or 
the duty of defraying the exfienses attendant on the worship of the 
dimity to Nh hdeo or tp Ids ancestors, and the said Shuhdeo trans- 
ferred his own power of matiagement to Kam Shunker Ghosal, or 
if Shuhdeo himself having dedicated certain Und^ to defray 
the expenses attendant on the worship of a deity hid given to 
others the power.of management, under either of these two cir- 
cumstances, the assignment is good and valid accordtng to univer- 
sal custom and it should be upheld as c omp ete and binding. 
This opinion is consonant to the D tyabhaga^ Menu^ the Vyavaha^ 
ratuhaa, Vynvuharamatrika and other authorities as current iii 
Bengal. , 

Aiithoritie.ii. 

1. The text of Sareda cited in the Dayahhnga and other law 
tracts. ** Should they give or sell their own shares, th y do all 
that as they please, for they are masters of their own wea th.” 

2. Menu : A gift or .sale, thus made l>v anv oih»r ihin the 
true owner, must, by a settled rule, be considered, in judic iii pro* 
ceedings, as not made.*' 

3. 'I'ho text of Nareda laid down in the Vyavahtirnfut^rn and 

Vyavaharamatrika : “ The established customs are predominant, 

for by them is the law ascertained." 

On a perusal of the above Vyuvusthn, the Second Judge remr* 
ded his opinion that, as it appeared that even supp^Miu the 
property to have been undivided, the gift by Shuhdeo of a puitnici 
not exceeding his own sh«are was valid and that the assignment <>f 
endowed property was also valid, and as by the decrr?e o* the 
Provincial Court the pVsltlioners were altogether excluded from 
the property — and as the question as to whether ihe property was 
joint or divided had not been fully enquired into, the t'ase of the 
petitioner^ was one which required further investigation and that 
the appeal should be admitted accordingly. The papers of the 
case were next laid before the Fifth .Indue (A Koss) who not 
seeing any sufficient reason under the provisions of clause )|, 
section C, w^gulation 26,^ 1814. for the admission of a special 
appeal recorded his opiuiu6 that the a^q^iicatioti of the t*etitioners 
should he rejected." Oh the 11 th «>f January 1827, the Third 
Judge (C. T. JSealy) recorded his opinion that although the pun* 
dils had declared the gift to he valid, whe ther the property was 
divided or undivided, yet that formed no part of the present 
question, as the Validity of the deed of gift itself had been dis* 
nllowed in the Court beldw. Concurring tljerefore with the Fifth 
Jud^e as to the insufficiency of the grounds set forth in the peti- 
tion it was finally rejecti^ 6« the alibvedate. 
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EDWARD BRIGHTMAN (Attorne^r oSJosivh . istr. 

deceawd), AppaUanf, 
versus 

CASHINAUTH BUNHOOJEA and RAM DHUK 
BUNHOOJEA, (guardians of Amu«da PtasHAD^a minor 
Son of Obutbcuukum Bi^khoojba, dec«a»ed),.and Mudiioo 
S ooDUN San DIAL, Respondantt. 

a 

THIS was a suit instituted by the respondents in the Provincial /" • 

Court of Appeal for the division of Calcutta, on the 22d of May J*’ 

1819, to recover from Joseph Bareito the monsa Sooksagur tau' )>v 
and seventeen other mouxas^ also the large Chur of Kateepore, in tum xi min* 
the pergumia of Okra and other pergunnas, all oP which places 
formed a aeinindaree alledged to have been purchased by the 
piaiiitids, at public auction, and of which the yearly produce was 
estimated at 16,126 Ks. also to recover the sum of 8,489 Rs. u> 

.1 anas, I gunda, annual compensation for the sa^er duties of Sook- s 

sagur Gunge; also the sum of 32,409 Rs. 15 anas, 17 gunda*, « 

1 cowree profits appropriated by the defeudanl atiogeiber 57,024 iurU fum*- 
Rs. 2 anas, 19 gundas, I cowree. The plaint set forth that the de- fnu, 
feiidant who had the^eniindaree in farm for a ceriam term 
years, on the proclamation of sale of the lands in question being thi- iThIm- 
made by the Board of Revenue, fearing lest the purchaser should uHi*; tlirf 
either eject him from farming the lands or demand a higher jumma, Ucffndnut 
sent in a petition to the said Board, praying that he might be 
allowed to remain in possession of the lease of the lands till ?he 
expiration of the term at the jumr/ia he bad theretofore peid ; pien nod ' 
which petition being referred to the Governor General in Council, m t inim ui 
was granted on the 9th of May, of the same year <1810). I he ‘‘^"‘P**'*'**' 
land was bought at the sale by the plaiiUiH's and liadha Madhub ' 

Bunhoojea. The defendant being present, inserted in the margin the Numct 
of the deed of sale, the conditions regardiug himself and his oc- Plaintiff;, 
cupation of the land according to his leases. In 1224 B. S. the for »ay*fr 
plaintiffs let the land in question, in farm to Juggui Narain Mook* I, 
herjea, the lease of the defendant having at that iime expired. 

The defendant, however, would notallow the said Juggui Narrain wIvk h h^d 
to obtain possession of the land, and the plaintiffs unwilling to y 
enter into a law suit petitioned the Judge of ii^llah Nuddea, on 
the subject and received for answer that if they bad anv claim to t«rd!*»ll’ 

advance they should proceed at law against the defenoiant. On not bt iong* 
appeal to the Provincial Court of Calcutta this order of the Zillah d)** 
Judge was reversed and possession was awarded to Uie plaintiff's, 
but this order was afterwards itself reverffhd on applicatjon }o the but the ' 
Judges of the Sudder Dewqnuy AdawluS, and the plaintiffs were Provuxisi 
led IQ a regular suit The defendant in eontradicitoo to his for- Court h»v. 
mer declaraliona had set up h claim to an u/imrarte lease of the 
land, which he supported by the production of a saitaad under the theri»»rw‘* 
signature of the Governor General ; whereat that svaaicd, was badiirijtt 
only for ooe year and did not contain a word of isimraree and to Mapen- 
fnoAurreree hghla. From the terms of that laamid also it 
piaiii that no other nmmSi eiisted of a meAitrrerre nature; bMideUi^^ d«?c»# 


which the defendant had allowed twenty eeveii yeare to ebpsti^ 
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without any application either to the Board of Revenue or the 
Supreme Government.! The plaint concluded hy atating that the 
abovenamed Radha Madub Bunhoojea had sold his share of the 
property to the plaintiH' Mudhoo Soodun Sandial. 

'the defendant in reply stated, that Sooksagur was not very 
long ago an uninhabited and uncultivated jungle ; that in the year 
1184 B. S. Mr. Crofts and others obtained their leases, one r>r 
6 800 beegahs of jungle land, atajumma of 2,801 Rs. from Rajah 
Kisheu Chiinder Rai; another of 3,908 beegahs of jungle, at a 
Jumma of 1,9.54 Ks. and a third of the Chur of Kaleepore, at 
a fixed Jumma of 75 Rs. from Seeb Chunder Rai, with the 
sanction of the Sup^-enie Council; and at a great expense pro- 
ceeded to cultivate and improve tVie land so acquired. This laud 
together witlf two hundred beegahs, granted by Kisheti Chunder 
Hai, on a lukhiraj lease for building houses and making gardens, 
&(:. was sold by Mr. Crufts to the defendant and Mr Farquharson, 
for the sum of two lacks of Rs. soon after which the defen- 
dant purchased Mr. Farquharson*s share and continued to dis- 
charge the rents due from the land amounting to 4,830 Ks. 
up to the year 1193 B. S. In the year 1174B. S. the land in 
question was attached by Government and hperwanna issued in 
favor of the defendant, by the Governor Gcftieral in Council. 

The I'oiiector of Nuddea at that time added 374 Rs to the 
jumma^ and fixed it a new at 5,204 Rs. Accordingly tiie defen- 
dant tor two years paid the jumma, increased as above, and received 
from the Collector signed receipts for the same and afterwards for 
many years paid the same to Maharajah Eestir Chunder Rai. 
The plaiiitiifs also buying the property at auction at first received 
without objection the fixtHl rent as above, though afterwards they 
unjustly proceeded against the defendant for the purpose of oust- 
ing him. The insertion of the words ijarah vieeadee could not 
avail against the aunnud of the Governor General and the piaiii- 
tifis had nothing to do with the estate but to receive the fixed rent 
as above. Atid since the former possessor of the land could claim 
nothing but that fixed rent, the plaintiffs who bought the land 
subsequently could not legally claim any rights except such as had 
been allowed to and been possessed by the former zemindar, even 
had there been no perwanna in existence. When the proclama- 
tion of sale was made, the deftMidant applied to the Board of 
Heveiiiie and it was entirely owing to accident and inadvertence 
that he omitted in his application to mention the perwanna of the 
Governor General in Council, and the settlement made by the Col- 
lector, while he nieutibned the lease for a certain term. There was 
some |ime back no Guiige or Goluh at Sooksagur till Mr. Crofts 
established them there for the acc^iunvodation of the ryots and ob- 
tained for them a eunnud from the s^upreme Council. This Gunge 
the zemindar had nothing to do with. Vhe defendant had afterwards 
laid out a great deal of money in cultivation and in improvement 
of the said Gunge, and bad received the profits arising therefrom. 
In the year 1 197 B. S. when the sayer duties were resumed, the 
Governor General in Conocil, in consideration of the expense 
which httd been incurred by the defendant ordered him a com- 
peoMlioa of 8>489 Ks« per annum, conferring upon him for that 
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piirpo^^e, a certain iakhiraj mckal, iu the Zillaii of Dacca, the tW* 
produce ot which ae com pens itiuii, had rei'iifarly been roceived by 
him (ilie ddd>idai)t), up to that time, and this part of the pUiuitds 
f'latfii was tnertfore totally groundless. Attorney 

"J'he pl.uutiH's rejoined, that the defendant had brought forward of 
the perwanna of the Governor General lu Counrit, to prove the 
jumma to be tixed and had attributed the oriiission of any menlion 
ui tii)** ptrwunna to accident and inadvertence. Admitting this to «ui4i>thst«, 
be the case still the defendant had sutficieiitU proved that the 
jumma was nut istimraree when he alluded to the circiintsianco 
winch occurred in 1194 B. ii. the raising of his jumma by the 
Collector. Tiie defendant replied to this by [epeatftig his former 
statefiient. 

On The 20th May 1823, the Se<‘ond and Orticialingf Judges of the 
Calcutta t'ourt of Appeal passed judginent to the following etiec t. 

In lilt* deed of sale executed to the plaintiif^ by the Board 
nf Revenue, at the time of the purchase of the lauds in ques- 
tion, l»v auction, there was contiiiied a clause reserving to 
Baretto possession for the unexptred term ot his lease, and by 
an Older of the Governor General in Conncil, the said Baretto 
was declared entitled to hold the lands till the expiraimii 
the term. From copies ol three leases, one signed hy Rajah 
Kisliwii Churn Kai, and the other two by Setib CJiundoi liai, 
in favour ol Mr. Crofts granting a lease, the iirstof Sooksugur lor 
40 years, the other of Kaleekapore, &c. and tlie whole t’hur ol 
Kaleepore, for 3 3 years, and from other papers it appeared, that 
the defendant purr-hused the said leases trom .V|r. t rolls, as also 
two hnndred beegahs of Inkhiraj land (roncerning whii b nothing 
has been alledged by the plaintilfs) to the expiration ol the terms 
expressed in the respective leases. It was clear trom the ivordiiig ol 
the deed of sale and IVoiii the order of Council, thit the ilefiendant 
had no. further legal interest in the land. i>ut tin* plaintiHs who 
ptiichasing ihe zeatiiidaree bought of course all the right and privi- 
leges of the former zemindar, were at liberty to take possession of 
the properly. I he defendant had aitempled to prove the tenure to 
be utimruree by means of the Governor General’s ptrumnna^ 
dated December 30th 1787. But that pcrsoaw?ia though it stated 
ihai if ihe rents of the land were paid and no oppression exercised 
over the ryots, the land might he continued to the defendant 
yearly, by subsequent annual perwannas, yet was'exfiressly limited 
111 Its own etfect to one year; nor was there anv other perwanna or 
sunnud extant by which a mokurreree tenure could be establihhed. 

Ihe Governovent were not competent (es|>ecially when leases 
under the signatures of the Rajah wei% extant and ^iine/ipired) 
to grant away the lands ^ any person. A*, the time of the 
proclamation of sale, the defendant had petitioned the Government 
to be allowed to remain on the land till the expiration of his leaM, 
which was granted on the report of ihe Board of Hevenue. The 
statement of the defendant, that it was by accident and inadver- 
tence that no mention was made of the perwanna^ since insitud 
upon was not to be atunded to ; for it was piaio that the applica* 
tion was made simply* with a view to remain on the premises 
till the expiration of the leasSf nor was it till the lease bad 
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tatr. expired and there appeared no other way of oUtmtng the perpetual 
- . " lenne that the perwaitina was aet up as evidence of an iiUmmree 

Again no proof of the iitimraree tenare was to be found 
Attorney of In the Collectors accounts relative to the land in question, which 
.7o«e|iii the defendant had brought forward* The order of the Governor 
^retto» ». General in Council certainly had awarded to the defendant 6,489 
iiunhoojeii! ownum, in compeiisatioti for the sayer duties and consider^ 

aDdotlim. expense he had been at on the premises.. Qot when the 

lease of the* land expired, the Ounge which was part of the 
property fell with that property into the hands of another* On 
the other hand since the Gunge was founded and improved at the 
expense of Mr- Oofts and others, and the former zemindar had 
no claim to it neither could the plaintifis (the present zemindars) 
have any jusi claim to the said coinpeusation but only to posses- 
sion of the land on which the Gunge stood. On these grounds a 
decree was givqn in favour of the pUintiffs by awarding them 
possession of all the land in dispute, but not the coinpensatiori 
money included in the suit: further the defendant was ordered to 
refund to the plaint) ds the profits received from the land from the 
date of the expiration of the leases np to the date of the decree 
subtracting any sums already paid by him as rents to the 
plaintifis, and as no right appeared in either party to compensa- 
tion on account of iayer resmned, it was provided for in the decree 
that neither the plaintifis nor defendant should be held entitled 
thereto, and that a report on the subject should be made to 
Ciovernment. Costs were made payable by the defendant. The 
defendant appealed totheSudder Dewanny Adawlut, and, dying 
soon after, the appeal was carried on by his attorney Edward 
Brightman. An appeal was also preferred by the plaintifis against 
that part of the decree which deolared them to have no title to the 
compensation for rssumed. 

Ihe Second Judge of the Sudder Dewanny Adawlut (€. 
Smith) thought that the following reasons existed against 
afiirming the decree of the lower Court, Finh^ that the claim 
of the respondents was founded on three Pottahs, one dated 
the 28th of Asurh 1164 B. S. at a yearly rent of 2,801 He. 
the second, dated 9th of Chegt 1191 B* S. at a rent of 1,954 
Rs* the third dated some time iti 1 191 B. S. at a rent of 75 
Rs. The temporary nature of these Pottahs, was clear from 
the increase of rent which took place in 1 194 B. S., and from a 
new settlement dated in that year under the signature of the 
Governor General, of the authenticity of which there could be no 
doubt. Secondly, the settlement was made at a time when the xe- 
mindaree was held AAat by Government, under the 43d section of 
regulation B, 1793, by which regulqtiuo, Governmenl had full 
powera with regard to making a settlement thereof, and by the 
eondiUons of the said settlement the grantor and grantee were 
equally bound* Tltirdiy^ Uis zemindar, when he agreed to the 
terms of Government and again became possessed of the zemtn- 
daree, cofitinupd from that lime up to the auction, viz. twenty four 
years to raoeive without demur the same rent of 5,204 Rs. Fourthly, 
the eiatofaeut of the reepondenlt that the lent waa increased before 
1 194 B, that ta before Ilia aeinindaree was attached by Go* 
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ft mmeiit was wholly uofouDded, for uo docament oattlod pwpoH* 

mg to relalc to an tocraato of root. And iiifdl ilia diapatat which 

came before the ZiUah Court of Nuddea, from October 1817, 

to the decree of the Provincial Court to I8i23, no mention of such Aum«r«f 

ctrcumeunce wai made by the reipondeoti nor any document* JoMifyi 

brought forward tending to establish the point As for the paper* 

produced by the respoodenu in this Court for that purpose, they 

were altogether unworthy of credit. tht sunnud of thci^oaui^ 

Governor General in Council, dated 1787. was to this efl'ect ** that 

this su7inud was granted for one year and that in the event of the 

good behaviour of the grantee in every respect, it might be in the 

power of Government hereafter to grant him yearly sunnudt on 

the same terms as the present/* of which the meaning evidently 

was. As long as you pay the rent and give satislhctitui by your 

conduct this sttnnud will be considered perpetual to you and your 

heirs " Sixthly^ Mr. Joseph Baretto had perfo|ined these con* 

diltons as he had never acted in any way against the spirit of 

them, and therefore the iunnud was still in force. Seventhlf/, 

though the dth section of regulation 44, 1793, was to this etfert, 

that when land was put up to auction, in consequence of 

arrears of revenue, the purchaser had the full right to set aside all 

leases and Pottahs geante*d by the former vemindar, and in exe* 

cute new ones, yet this f tower did not extend to sunnudK granted 

by G ivernmeitt whiie the hind was held khan. EvjktkUj, in the 

many papers of Mr. Baretto comprised in the proceedings of the 

Provincial Court, he (Mr Baretto) though he had mentioned Pottahs 

for limited terms had omitted to speak of the sunnric^, dated 1 797 — 

and it became a question with the opposite party why he had 

omitted this ? To this there might be two answers, either that he 

did not think proper to do so, or that it was in fact through acci* 

dent, but the Court in trying this case were not merely to look at 

what was contained and what was not contained in letters to the 

Board of Revenue or any other place. Their duty was to search 

for the truth and to that their decree was litniteJ. S%nthly^ the 

decree of the Provincial Court, respecUng non-compensation it 

wrong. I'hey should not have gone further than ditoiisBing 

claim to it. Tenthly, when the claim oh the respondents to Uie 

land in dispute was made out to be inaduiisstble, the claim to the 

compensation became inadmissibie likewise. Eleventhly, if the 

claim to the land was to be admitted, still in Che opinion ttf the 

Court, the claim to compensation was groundless, beraiiso the 

Gunye founded by Mr. Crofts had no existence before the obtain- 

itig of the leases for the land ; nor had ihe*zeiiiindar ever received 

any eroolumeni from it. He could not thirefore claim cympansation 

for an advantage which it yppeared be had never posseseM; since 

the provi5«iorfts of regiiiatioQ 28, 1793, ouly applied to such pefsons 

as were injured hy the relumption of $ayer duties and sttlfored 

loss thereby. Now it was clear from all the papefs, Ac. tuilbve the 

Court, Uiat the compensation was given tinder the foilowtag etr- 

ciimstances, via. Mr. Crofts .had founded the Ouyye and received 

the Mayer duties from it. Messrs. Baretto ami Farquharson 4Miigiit 

the whole property fvolh Mr. Crofts inrJoding the Gunye widi tie 

eppendages, for a largesami no iem thaotwo lacks of topees. To 
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I8fr. Mr. Baretto then was the compensation allowed and it never 
lldvrnM » could have been in t|e contemplation of Government to continue 
Ungfatman compensation yearly to any zemindar into whose hands the 
Attcnmcy of lands might fall by the cessation of the lease. Twelfthly, aU 
Joseph though it appeared on inspection of the deed of auction sale, dated 
ra»l)ifiLuth January 1814, that the margin contains mention of 

bunhoojea, leases and of perwann a from Government, dated 2Ut of 
siidothers. March 1785, directing certain merchauts to pay the duties 

on their goods to Mr. Charles Crofts, and although this had been 
conslrned by the respondents into a proof of their claim to the 
eayer duties, yet the mistaken idea of the resi^ondents was not 
to influence the Court to award the money in question. Mr. Baretto 
did not conduct the sale, and even if the Board of Revenue or the 
C’4>iiertor had 'mentioned in it any right especially belonging to him 
(the said Mr. Baretto) still that could not legally prejudice him; but 
the deed of sale expressly stated, that the purchaser was the 
purchaser only of the rights of the previous defaulter, i. e. the 
zemindar. If the lease did cease and the interest of Mr. Baretto in 
the land did expire still the zemindar (t. c. the new purchasers) 
could not claim the sayer duties ; for either the compensation would 
continue to be paid by Government to Mr. Baretto or would cease 
altogether and remain in the Company's Treasury, 

On these grounds the Second Judge was of opinion that the 
decree of the lower Court should be reversed with costs, and that 
the appellant should retain possession of the lauds in dispute pay« 
ing a yearly rent of 5,201 Rs. 

The case coming next before the Chief and Fourth Judges 
W Leycester and \V. Darin, they expressed their opiniuu to the 
following effec t on the 2 Id of January 1827. 

'I he ground taken by Baretto in appeal is in substance that the 
svnnud granted by the Governor General, in the year 1787, super- 
seded the former lease and conferred upon him a perpetual tenure 
at a fixed rate of jumma as assessed by the Collector. It is ob- 
servable that all the original Pottahs (which specify a limited term 
and nothing more) had been contirmed by Go'^ernment on the 
application of the holders. It is by no means evident that the 
mnnud of the Governor General gave or meant to give any thing 
like a perpetual tenure at a fixed /nnintn, nor indeed does it appear, 
even had it been intended, how the Government could assume the 
right of alienating altogether any right appertaining to the land* 
holder. That the tenure has all along ^en viewed by Govern- 
ment and by Baretto, since the khas settlement ceased, as limited 
in its nature and to cease at the expiration of the 40 years from 
the date of^ the hr.st of the three Pottahs, is inferrible from the 
applications of Baretto between the years 1790 and 1810, and the 
orders passed conformably by Government in his favour. 

llte only thing which can throw a difficulty on the question, in 
the opinion of the Court, is the circumstance of the jumma having 
been raised by the Collector during the khas management in 1 194, 
from 4,830 Rs. « the sum specified in the Pottahs) to 5,204 Rs. 
and having been allowed to remain at that rate afterwards by the 
zemistdar, and when the 4Aas management had ceased ; yet as it is 
clear that a limited least was still looked to uninierruptedly (^and 
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the precaution taken by Baretti> for the event of an Tiuction sate 
evince it), there doet not exist any presuiyptive evidence of an 
ucreefnent or understanding hetv^eeii the |>atitu<^ tir.il the tenure ur 
the tihouid be perpetuated and tie oo-ex-steiit with the xeinin« 
d tree or that the tenure ever changed its chiraoier from a itniited 
lease to a periiiantnl one or to a talook any ot!r r species of 
teuiire of more permanent interest. There is nothing in the plea 
of Ignorance or errt-r on the p irt of Barctto. Of «hal was he igiio* 
rai;t^ 1 hat he had acquired a title as against the xetnindar? 
)l does not a|>|>ear liint under the perttanna he acquired surli title* 
And iininediately the Uh.a$ management ceased, the xeiiiindAr 
inighl, if he chose, have turned out bareito, if the latter pretended 
to l>e any thing more than farmer, and declined holding as such. 
And afterwards again, if the farmer, prestiiiiiiig onlhe alteration 
ot lent t^which seems to have g oie ou sub aiieutio of both parties) 
liad openly setup as a mokarrenudar^ the xemiiidi|r would prohably 
hate resisted any such claim. Bui as Barett i all along admitted 
lie was a tiirnier for a specified term, the Zemindar cannot be 
presumed to have viewed him as any thing else. And the xemiu- 
dar loo, under any other vietv, might with equal justice plead 
ei ior on his own part, and assert his never having contemplated 
that these lands should be field for ever at a rate of rent not bquul 
to a third of their produce. 

The small increase of rent, whiidi forms the only point resembling 
a ditheutty may be referred to mutual acquiescence. Considering 
the profits which must have arisen from the farm of this estate. 
It wu.<i of no consequence at ail as to amount. Whether or not 
it might t»e reclaimed as erroneously paid, it is not necessaiy now 
tn give ail opinion. 

t he fiiaiii omission of Bareito seems to have been a neglect to 
stipulate in time with the zemindar (who, some years before the 
lease was out, tnight probably ha%'e .agreed to it) for continuance 
as a tenant at the ordinary rules of \he per^unna. 

On the whole, as Baretto, if he acquired any thing beyond the 
farm, must have acquired it either by irrunt from Goveniment, or 
by agreement express or implied of the zemindar ; and as it appears 
he did neither ; the decree on this part of 4be question should be 
affirmed. 

Under this view of the case the Judges aforesaid affirmed so 
much of the decree of the Court below as related to possession of 
the lands and so much of it as dismissed the claim to compensation, 
but no more. 

With respect to the appeal preferred relative to the compensation 
for sayer on account of the 8ooksagui% Gunge, the t^bovpnanied 
Judges expressed themselves to the follcMving ':.drect. ** I'he plain- 
tiffs (the present zemindars) are clearly not •entitled to Miyer* 
The Gunge may be considdfed as a tree planted by the farmer 
(Crofts) and nourished by his care and industry and not by any 
act of the zemindar who has no title to compensatfon, but may 
make what he ran of the ground rents* The peir^t before the 
Provincial Court however was simply whether or no the plaimiffe 
were entitled to compenlatioo and they bad no ngbt logo furtber/' 
The appeal was therefore dismiMed with costs. 
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GASES m THE SUDBER BEWAMliT ASAWLCV. 


SHEIKH BURKU'^ ALI and SHEOPERSHAD. AppellanU, 

vertMS 

SHEIKH KHODA BUKSH, KADIR BUKSH, SHEIKH 
ALI BUK8H, and MUSSUMMAUT KHBIRUN, 
MUSSUMMAllT BECHUN, and MUSSUMMAUT 
BOOLUN, Respondants. 

THIS auit was institatad bf Masaummaut Fasaeha, the mother 
of iha raapondanta, on the 13th of April 1819, in the Patna City 
Court, agatnat Gumbheer Singh, (father of Sheo Pershad) and 
Sheikh Burkot Aii, Pershad, Ram dial, Seetararo, and Bhoaanee 
Pershad, to recover possession of about 139 beegahs and 12 
biswaht of Ufld^ situated in mouza Imadpoor Sarandee, a nizamut 
village in the pergunna of Phoolwaree. The auit was laid at 
600 Rer tliree times the annual produce. It was set forth in 
the plaint, that Moohotnmud Wo lee, the father of the plaintiff, 
at his death, left Mtissummaot Saliha (his widow) and the plain* 
tiff (his daughter), heirs of one«half of his Aft/ieeuf or hereditary 
estate, and the whale of the tnokurreree iitimraree (or perpetual 
tenure with a fixed rent) meusa of Imadpoor Sarandee, a nizamut 
village, acquired by himself. The mother of the plaintiff, in con- 
sequence of being a recluse or Purda niskezn^ in 1172, P. 
appointed Sheikh Zein*ool Abideen, and after him, in the year 
1181 F. S., Syud Wulee Aulum, to manage the property, and this 
person paid to the then esisting Government the revenue of the 
mouz 0 , and to the mother of the plaintiff the profits, after deduct- 
ing his own expenses. The said Syud died in 1201 F S. and 
after that Mussummaut Joohin, his daughter, and Gholam Kadir 
Euksb, her husband, ceased to pay the profits of the mouza. 
Accordingly the mother of the plaintiff brought an action against 
them in the City Court of Patna, claiming one-half of the heredi- 
tary estate, and the mokurreree mouza above alluded to, and, 
although the defendants averred in reply to this claim, that the 
semtndar sold the said motiea to Sheikh Zein-ool Abideen and that 
the latter sold it to Kadhakaunt and Radhakaunt to Syud Wulee 
Aulum, from whom they derived, yet, as they could not substan- 
tiate this plea, a decree was passed in favour of the plaintiff, 
which was confirmed in the Provincial Court, on appeal made by 
the defendants. *The plaint went on further to sate, that the 
plaintiff, alter the death of her mother in the month of Cheyt 
1220 F. S. obtained possession of one-half of the hereditary 
estate, and the moknh’zrez iztimrarze mouzn^ as decreed by the 
two Courto. but that the defendants were still in posBession of the 
land now claimed, and would not give it up to the plaintiff, 
wbernfore this present action had been brought— at this stage of 
the proceedings the plaintiff died, ahd Sheikh Khoda Buksh, 
Sheikh Kadir Bnkeh, and Sheikh Ah Buksh, her sons, and Mu^^- 
eummneil Kheirun, Bechun, and Booluo, her daugirters became 
her legni heirv amt tepfeeentalivee. *lhe defendwnte (except 
Bhowanee Per»had who did not attend) matntained in answer that 
so aswch ttmo Andelarpi^ pievieue te ihe^taslitotton of tbit enii 
that the cogaisanto of tt bturred by the mlet- ef haiutioft for 
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Ik# k«artng •# tnil# %mi fyrih#ff mrr#4 lUm Ik# Und in di#put# i#ff* 
WM #A#fiipt ifoai Gavemmiill lUvenu#* andiknl Ik# wkai# wm 
divided ioio Ihr## share#, two of which Ulouged to MuiSttmmaut .« 

Guu#tlKM>» th# viothor of Fakc«r Ckuod, aid on# to Gumbhoor an# sti«>o- 
Singh the first dsfendaiki, having basn irausler ted to th#iii for a iwtvbMl, t«. 
coi)Siderati#ii by A#yo*ool Abideeo. Massunitnaiit Gunosboo gave 
a lease lu per|Mttuity of her two sbarwi, from the year 1217, to the 
first defendant at a tiaed jumma of 60 Rs. per anmum, and the ^ liakih * 
first defendant, again, granted the three shares from 1221 F. $. sadetlMnl 
to Sheibh burknt Ali the other defendant at a tised aamaaf teiiima 
of i6u Ks.— Sheikh burkut dlt (Uie <|#feiidaoU continued) haa 
still pussessioii of the same, and pays the jumma to the first de- 
fendant. and tlie latter pays out of it 60 Ua. yearly to Museum* 
inant Haran the granddaughter of Guneshoo, (deceased), for her 
two shares. Ihese statemeuti may be proved by reference to 
three decrees of tbe Zillah Court bearing date^ the I3ih of 
Jauuary ifi0fi,29thuf June lfi09, 28th of NaveMber |816, aod 
other documents. The other defendant#. Fershad Hamdial and 
Seetaram have no connexion with the land in dtapute. 

I he cause came to a hearing on the }8th of May 1820, before 
the Judge of the City Court, who recorded his judgment lo the. 

(oilowiiig efiect. ** Siucemt is evident, from the defendapi's elate* 
nientM. that the laud in dispute is situated wtlbiii the boundaries 
<ii the fnouza of Imadpoor Saraudee, and it is clear, that th# 
said mouza is the mUkeeui or hereditary estate of the plaintifi ; 
as tiie deteiidanis have brought forward no iunnud or other docu- 
hieia Co prove the exemption of any part of it from the payment 
of revenue, and the rules of regulation 19. 1793. do not recog* 
mze the validity of such rent free tenures, the decrees of Court 
presented by the defendants, winch are brought forward to prove 
their possession of the laud in dispute, cannot in any way sub- 
stantiate their right to the hereditary estate# aud as any suok 
alienation from the rent roll would be illegal, the Court are of 
opinion, that the plaintifis. to whom the said mettsa belongs, 
aiid with whole ancestors tbs seulemetii of the whole of 
lands was made, are clearly entitled to obuii* judgment.'* A decree 
was therefore passed in favour of the plaintifi sludging liim the 
possession of 139 beegahs, 12 biswahs of land, situated witiiin 
the boundaries of the moega of Imadpoor Saraudee, as claimed 
by her — defendants to pay costs. * 

The defendants being dissatisfied with this decision appealed to 
tli# Provincial Court— Quinbheer Sing tone of the defendaoU) died 
in this interval, and Sheo Pershad, hie eon, sutceeded him ae hie 
legal heir, and fspreseatative. 1 he f#spoiidm>ts. thopgh noltice <F## 
duly served upon them, did noi^uend »pd the cpuse we# hrotighf be- 
fore the Gfiiciatiiig Judge of tbe Frovinmal Couri. on the Sfilk of 
Jus# I922f when it appealing to bun, that at there «t#f no Mmmu4 
forthcoming iu ihe caee aod ae the alledged ueoefe^by ^yn-ool 
Abideen woe afoer the Comply*# ecees#ion to ih# p#wfn«ty 
he could have no power to akeupte lapd as a renl fioe^fo^ |kf . 

decree ol Jthe ^lleb Cuuil p## correcAapd pfoper a#d il wee 
ecoosdaagly with costs fuifakl# by tbp oppiMiiils. ShpiM^ 

An and sk#o Ferekad b^g wjik thaidfpriPi 

W JP 


#o^. iV. 
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1627. a petition for a special appeal to the Court of Sudder Dewanlty 

r- Adawlut, which wag admitted for the reasons set forth in the pro* 

Sheikh ceedings, dated the 16th of June, 2d of July 1823, and 28th of 
JBurkut Ali December, of the same \ear. The case came on before the Chief 
and Fourth Judges of the Sudder Dewanny Adawhit(W. Leycester 
Sheikh '*^' and W. Dorin), and on the 6th of February 1827, they passed 
Khods judgment to the following effect. ** The chief objections of the 
Buk^,Ks- appellants are drst— that this was not a suit for resumption of land 
Mdotbm possession, and, secondly, that the defendants having been 

^ * very long possessed of the lands, the action is barred by lapse of 

time under regulation 3, 1793, and regulation 2, 1805. 

But if a man wattle in charge of lands on the part of another, 
fraudulently alien part of them, and pretend that they are rent 
free, the suit to recover them becomes a qiie&tion of tneum and 
hfvm, n< t of resumption on non> resumption, — and ift^e lands now 
claimed form a part of the nizomut lands, which they are pre- 
sumed to Ho, they should have passed to the claimant under the 
decree of the Patna City Court, dated in I8u8. The claim for 
possession is good and not barred by time and the decree of the 
Courts below should be left untouched — and it should be remarked 
that these are not lands alienated by,, a grant valid or invalid, as no 
grant at all is alledged.'* ' * * 

The decrees of the Courts below were accordingly affirmed with 
costs. 


J827. MUSSUMMAUT KHANUM JAN (on her own account and on 

7 behalfof her minor son Moohusimvd Hoositu Khau), Appellant, 

i-vU, 13th. versus 

MUSSUMMAUT JAN BEEBEE and SHEIKH KUMMOO 
and RUHUM ALI Sons and BUSEERUN, WliJEEHUN and 
MISRUN, Daughters of MUSSUMMAUT MUNEEFAH, 
deceased, Respondents. 

According THIS suU was instituted by Jan Beebee and Mussummaut 
totha Woo- Miineefah, as Paupers in the Patna Provincial Court, on the 30th 
of April 1814, against Fythhan and Kadirbiikth Khan, for pos- 
|Mir- session of one-half of ntovsa Nyuee and thirty -one other villages 
tibia pro- in pergnnna Bal, dret Sllahs Sarun and Sircar Chumparun, 
party to two laying their action at Re. 13,526 annual produce, and to recover 
50,050, being estimated as a moiety of the mesne 
ataential proBts derived therefrom from 121 1 to 1220 F. S. inclusive — total 
^OT to ns. 63,677. 

plaint set forth that Mussummaut Nooroo, died in the end 
laleoao" of 1209 F. $. possessed of the above villages and of houses, jewels, 
foundod on nnd other personal property, leaving her two daughters (the plain- 
on mra- tfA) and one son Fyiahan, her heirs; dnd that as the defendants 
liddotdof^ had iMEtii advantage of their helplessness and eeolttsion and bad 
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fkeu«d the whole eHateof the (>Uintiflti, they pott|>onicig; liteir cUim tttiT. 
to a part of the peraonal profierty, auw stietkat hy l«w entitled, lo ' 

recover two-fourtbi of the whole of the lauded eaUU 
belonged to their mother. temliair. 

'I'lie defeodariU in reply denied the plainttfie ctatm and etauA. IWnnoda* 
Uiat MusHummaut Nooroo had iti the year Ti l 4 A. H. (corre#f>oi»d- *** 

iug With 1207 F. S.) voluntarily made a gift of ail the 
j<-welft, and furniiuret Ac. lo her pnemiveton equally to her (M*ti (the an«eetor 
defendant Fyxkliaii) and her grandson, (the defendai t Kadir Uuk*>h null sad 
Kbati) had executed a 1'umleeknama or deed of gift to them *'**^*^ 
a\itlieiiticated by the signature of the liegister of Ziliah Saruu. 
the seal of the perguuna Caxee and the attesUiiona^hf the pian*'^ 
tids and other respectable persoiie, had divided and put them hi n»y ^ub• 
respectively in pos^^essiun of the said property during her own life 
time, and duly continued, lu the Collector of 8urun*s olhee, then IJ**i*^ , jj, 
names which she had already in I20G F. S. legisiqied in the place mitAuau.* 
of Irnambuksh, her eldent son ; at the same time instructing them 
to pay tu each of the piaintiHs the sum of Hi. 1000 each. Ihe 
piaintiBs accordingly on receiving the above sums executed a deed, 
dated the 17th of Ruhec-oo-nauee 1208 F. S. (17th Septetiilner 
J 800), authenticated by the signature of the Jlegtsler. the seal of 
the Cizee and the ateastatnin of witnesses, acknowledging the 
receipt of Hs. 1000 each, ^nd the validity of the Tumleeknama and 
fnreg'Ung all further chiims. As it was clear from the deed 
executed by the plaiittiHs ih.it tliey h id no claim, the assignment 
by the proprietor of the propeity, while alive, clearly removed the 
possi^alitv of her having left any estate on her death and conse- 
cpjetitiy the claim preferred by the plaintiHs tinder the idea that 
the deceased hud left an estate and that they were legally entitled 
to a portion of it was iinlouiided and ibiisory. In roitset|ijence, 
moreover, of the lapse of twelve years the present suit wa^i umcir 
niissihle under the provisions of section 3. regnlatton 2, 1805 -and 
as the 4 >lai II tin's had admitted the right of the defendant Fyzkhati 
to a moiety of the villages in dispute and he was only tii possession 
of such moiety, the firesent suit must have been preferred against 
him solely from vexatious motives. 

'I he case being brought before the First Judge of the Provincial 
Court, on the I dth of January 1819. the following cpiestion was 
ptopoutided for the opinion of Moohumniud Jumal Ali, the Cnzee 
ol the Court • 

Mussuinmaut Nooroo executes a deed of gift of ali her real ai d 
personal property in favour of Fy/.khaii and Kadirhuksh Khan, and 
em|;>owers them to divide it — and a division accordingly takes place, 
two or three months after, between Fyzklmn and Kadtrbuksli Khan. 

Is such division legal I or %% it essential to the validity of the deed 
of gift that tba division aliouUi have lakeu place eimuiUiieousty 
with the transfer I • 

I'he following opinion was subiiiitted in reply on the 18th of the 
same mouth. According to law, divisible property must either be 
divided at the time when a g^ft thereof le made to.two persone. or 
the donor must, immedisteiy after the gift baa bean made and 
before the property hai been actually sn^e over, divide and pre* 
sent it to the doaeei, in order that the objection of confinioik may 
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It« avoided and full and t<oln]^M> alA^edi tHlichia 
tial to thfe validity ofr^i gift. Und^ir tiiaie t;frciiintilitiiticds tha pr^- 
Nertt trantartion ia invalid, inaUmnii^h na tha giV^n property was 
divided between Pyzkhaii and Kadirbiikkli futab, two Or three 
ntnntliA after the eaecation of the deed!' df giftivith the pamiiesioti 
of the donor Musaamiaatit Nooroo. To retideV it valid it was 
ensefitial thiit the delivery and the divisidn shbultl have been 
siniiiltaneous. 

The law ofliirer of the Ziilah Court of Bhahabhd, having been 
C(>n«ntted as to this question, maintained tbaithb proceeding was 
valid and that the authority for making the divisioii gi^nted by the 
Widow was sufficient to legalise the gift, although such divisioh 
took place two or three months after the tratMfkr abd Was carried 
into effect by the donees. 

Subsequently, in conformity to the order conUined in the Courts 
proceedings of. the 15lh July 1819, Movlovee Abbas Ali the 
Mooftee of the Court submitted the following futwa in reply to 
the above interrogatories on the 2d of August 1819. 

I'lie undefined gift of divisible property is iffegal, and, after a 
gift of this general nature, if the donor personally divide and 
make over the property, and the donee cOme into possession thereof, 
vevpectively, such a transaction is clearly tinauthoriBed. 

Authorities . — Hiduya a*nd other works ‘'possession completes 
gift and must be defiinte.'’ 

if the donor divides and delivers over the given property to the 
donees, such transfer is legal.” It therefore follows that posses- 
sion of iitidivtded property does not cOnstituU the donee proprietor 
thereof,” 

Cornmentarv on the Buhri Rayik, 

Again — “ If a person give half a hotise to another, but does not 
deliver it over into his posfMssson ; and subieqneiitly give him the 
other half, making over the whole dwelling to him — such gift is 
legal." 

Again — “ If a person give half a bouse to another and make 
over possession to him — and subsequently give him the other 
half — both acts are void." It is therefore clear that possession of 
an indefinilb share nullifies a gift ; for the disputes arising from 
indefinite gift and possession are interminable, extend beyond the 
gift Itself, and are the meaftui of invalidating it. It would appear 
from the interrogatories of the Court that Mussuinmaut Nooroo 
made an indefiiiile gift of her property to Fytkhan and Kadir- 
buksh Khan, and granted them periiiisBion to divide it, that the 
donees were seised of the said property indeffinitaly, aad after two 
or three months divided it between tbemeeWee. Such gift and 
feist n being in definite and tendhig to < dispute! is invalid; and at 
the anlhcffittee adduced idmve do not admit that permieston grant- 
ed by Ute donor to the donees to divide the property It sufficient to 
legalise an iudefiaite g'lfland as the kind of gift to which the 
question wf the Court reftrs it certainly included under the head 
of indetifiite gifts whedi are thereby declared illegal, it cannot 
.i«etly be maintained that the gift is legal, as, by this unauthorised 

r ioii, the heirs would be deprived of their rights which are so 
dy defined by the tiwa 
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On iht tKSHi nf Afiril I8f !» 8i>llowiii|r ^umA'iom tPM itit'* 

wteW profHittDdnd to Maid^vet Moolmaii^ JumI Ali. Ciwww 
And Ahhnt 4ti, of Iht Coon. aMtattSt* 

The plainlifis* M«si«lomatit Jati Beebee mA Moiioofah, dorm^ ttun Jen. 
the life time of tKeir mother^ eteoote a deed In fatotir of two v. Muimum- 
other heira, reooniicinf llietr rig^t of taheritaiiee to thelf moUier’e d 

property. They each rereired one thouaand Ke. from the perioit 
in whoae favour they executed the deed, and for a period of 
nearly twelve years after their fiiother*t death, they advanced no 
clHim bat ultimately sued for their lefal tharet of the property 
left by their mother. An ailed^d deed of gift fay the mother to 
the persons in wh> ee favour the renaaciation^ was ifiade is proved 
on investigation to tm void. Under these circumstances, will the 
dec'd of renunciation executed by the women be any bar to their 
pre<ient claim ? 

The following was the reply of Mouhvee JumsJ Ali. 

If, on examinaiion, the original deed of gift executed by 
Mn siimmaiit Nooroo in favour of the defendants and alluded to 
lu the deed of renunciation proves void, the latter mutt likeivite 
be con'^idered null and void ; inasatnrh as the renunciation of the 
ci^itii to a daughter's share originated in the deed of gift therein 
alluded to. Under these circa instances therefore the fact of Jan 
bee See and Mussummaut Muneefah having, during their mother*! 
ble time, executed a deed of renunciation, and, for nearly twelve 
\«;trs after her death, failed to assert their claims, ran io no way 
nuilifv their title to Uie portion allowed them by the law. 

The following reply was submitted by Moo/tee Abbas Aii. 

** Keiiunciation implies the yielding up a ri^ht already vested, 
or the ceasing or desisting from prosecuting a claim main tain able 
agamst another. It is evident that, during the life time of the 
mother, the daughters have no right of inliertiaiice and their 
cl.iim on that account is not maintainable against any person 
during her life time. It follows therefore that this renunciation 
during (he mother's life time of the daughter’s shares is null and 
v'fud, it being in point of fact giving op that which had no etis- 
fence Such act cannot consequently invalidate the right of 
inheritance supervenient on the mother’s death Or be any bar io 
thetr claim of the estate left by her. The omission to advance 
a claim for nearly twelve years is no legal bar to the ultimate ad- 
mission of such claim. * 

Mussummaut Muneefah, one of the plalutiflFs, was succeeded ou 
her death by her tons Sheikh Kutnmoo and Sheikh Ruhuiii Ali 
and her daughters, Bttseerun Wujeehun and*Mierun. 

Mussummaut Khannin Jan on her ewa behalf aad fin pccount 
of her minor son Moobumnind Hoosein* Khan, became the repre* 
tentative of the defendant Kadir Bukvh Khan on hit demise. 

On the 5ifa of DMember 1821, the First Judge of the Provincial 
Court observed, that the execution of the deed of gift in favour 
of the defendaat by Museummaut Nooroo and of the deed of 
renunciation by Mussnmmaitf Muneefah and Jan JSeebae, as ereil 
as their receipts for Rs. 1000 each, had bean proved ; hut that 
it ap(>eared from th^answets of the Cme and ATeu/letV af 
tlie Court, that the deed orgift> havisgbueu iadefiniU, erat intatid, 
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iBir. the pemisiion granted by Mussammaut Nooroo to the defendanti 
^ Fyakhtta»aod Kadir|^Buksh Khan to divide the property being 

insufficient to legaliro it — and that the deed of gilt and the re- 
aum Jan, ounciatton of bis right by an heir previous to the death of the 
r.Mumm- person from whom he inherits being void, the deed renunciution 
^i^Bcuted by Mussummaut Muneefah and Jan Beebee were likewise 
othcrsg invalid. 

With, respect to the mesne profits, however, of the village in 
dispute the Judge observed that the amount of them had not been 
exactly proved. He therefore passed a decree ordering the estitci 
of the late Mussummaut Nooroo to be divided iitlu u>tir part^ a d 
the plaiuli(rH<<i be put in possession and registered as proprieturs 
of one moiety of th^ villages in dis[>ute and directing that m the 
event of the defendants having, subsequent to the i><>tit>iiioti of 
the present suit, mortgaged or conditiunally so d any of the above 
viliunes and yielded up possession, the plaintifis sh'>u Id receive one- 
half of the monies advanced on such mortgage or condiiional sale — 
the Court would not entertain the pUintifis ciaiin to Ks. 50,060, as 
the mesne profits of the village from 1^2 11 to 1^220 F. 8., hot tliey 
were declared to be at liberty, after having obtai r»ed p')s>e.ssiori of 
the villagt'S claimed, to sue the defendants denovo foi iue aim iint. 
As the defendants had not stated lUe'^aiiiorLiit of the [irofiU of the 
above lands, they were made liable for all costs. 

Mussufumatit Khauuin Jan appealed to the Court of Stidder 
Dewanny Adawlut, on her own account and on behalf of her 
minor son Moohiimmud Hoseiii Khan for Hs 12,479, three times 
the malgoozaree of the villages in dispute. - With the exception of 
Kiihin All who had died, all the other respondents appeared to 
answer the appeal. 

The case originally came before the Chief and Fourth Jndgf^s 
(W. Levcester and W. Uorin), on the 1 5th, 22d, 23d, and 27ih of 
January 1827, when all the papers having been nad, it vvus oon^ 
sidered expedient, before passing any final judgment, to lay 
before the law officers of this Court with the exception of Moo/tee 
Abhas Ali who was formerly Mooftee of the Court of Appeal, the 
deed of gift and renunciation, together with the interrogatories 
propounded to and thejeplies submitted by the Otzce and MoufUe 
of the Provincial Court, relative thereto for their opinion, whether 
or not the above replies were consonant to the provisions of the 
Moohiimmudan kiw. 

*1 he law officers of ilie Sudder Dewannv Adawlut having declared 
in favour of the accuracy of the opinions delivered in the Provincial 
Court, the case was again brought before the same Judges, on the 
13th of February, who considered it unnecessary to propound any 
further questions to thmr. Jaw officers^ being of opinion that the 
villages in disputf were the estate left by Mussummaut Nooroo 
and that she was always in possesstut. thereof, a fart which, the 
Court conceived, would be s*ill more favourable lo the claim and 
against the case of the appellant. Moreover the respondeuts in 
their »epiy to the grounds of appeal still persisted that they never 
tn reality received the stun of 1000, specified in the deed, and 
the Court considered that the recaipi of the money bad not been 
satisfactorily proved, even allowing the execution of the iusirument. 
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On this gronnd the Court resisted s claim preferred bjr the tp* *®tf* 

pellant that those two sums of 1000 Hs, aacL should hsi^refendM 

by the rcsp^mdcnts. Whether the wfimeit^receWed those sttiiis BJwMreM- 
to defray the expenses of their support was another qneetton which «s«t Khs- 
thc * ouri did not think proper to ^ointo, there hein|: itlill an open 
acroiiiit between the parties under the decree of the Provioctni iu«uii Jsn 
Court. iind 

A decree was accordingly passed affirming the deeieion of the 
Provincial Court and dismissing the appeal with costs. 


KCUAN CHOWDHREE, AppoUaiil. 
versui 

RAJA IKBAL ALI, Respondent. 

THIS suit was onginaily brought by Gunge Ram Chowdhree, tlut. 
m/orm/i pauperu, against Haja Kadir All, in the Zillah Ciuiit of »»»*'»* 
bh iugu pure. on the ‘24lh of June 1814, to recover the sum of 
l.i'iOUKs. being the amotjut of Chowdhraee, Mokuddimat end a Hum fen 
Chukiadaiee dues (roni the pergitntia of Jehangeerabad from the MakuHdmeft 
bepnniug of the year 1*218, nil I ‘2*2 1 F. S. Cfumtihrotr, 

Ihe plan t set foilh, that the proprietary or zemindaree right to 
the said pergtii^na belonged to Fuzl All, Anud ( bund, Balik Ram williuit lie 
and liuiiseedhur zeniindarn; that on the death of Balik Kaiu and af^ttinst nny 
Buiiseedhiir, he (the plHinuti) inherited their shares and obtained semindsr. 
the i howdhraee and Mokyddimet dues and <'ther zemindaree 
rights ; that he total amount of the dues on the said pergunna 
from the i>egiMiiiJg of the year 1*218 till 1221 F. S. was 2,(i00 Rs. 
and after deducting the sum of 1, 300 Hs. as the. share of Anuiid 
Chund and the others, the remainder wlych is il e sum claimed, 
was due to the plaintiri ; that these dues were paid to the piaintid' 
till the year 1*217 F. S. by Uie defendant, (the zemindar of the 
mehals of Khurugp^fre*. with whom a settleniersl for the said per- 
guiina had lieeu concluded, but that since the year 1218 F. b. 'he 
payment of those dues hud been disconliiiued. 

kaja Kadir All alledged in defence, that, the pergunna of Jehan- 
geerabad, beside all the mehals of Kburggpore was his hereditary 
zemindaree ; that his am estors were possessed of it In Virtue of 
grants by former Csoverriments ; that on the d^ith of his grandfa- 
ther and father, those grants were conhrmed in hie person in the 
year 1 188, by the Governor General in Council, and that from that 
time till the present, both before the derennial settlement and after 
its conclusion, the management of the said tstsie had been ooe* 
ducted by him. And that as be could not collect the revenue of 
all the mehals hiiDeetf,/ie (as bis ancestors did before) appointed 
Ckawdhrees and AfoAuddsuisashis^oinaeAlas, wboae long aa ibay 
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itiiiatoad im bit strvm* ffe«iv#4» m tha fad af «vf rj yfat, tuck 
•moufl of fett at hfLiboaght firopef ta 6a ; Balib Ram and 
Bvnaaedbur wara apfmialad by hioa and remaiiied in bia tarvica 
611 their df ath, atwaya receivtag aua h feae aa ha Ihooeht lit to 
albw ; that on their daath other fiereoiia ware appoiolaa to their 
o0ca, who ara at praeeot in the receipt of the 6aed dues ; that the 
plaintiff is neither the hair of Balik Ram nor of Bunseedhur, nor 
oaa the office of a servant be claimed as hereditary. The gomoih- 
ias of pergunna hiihhanpore^ anolbar mehal of the same estate 
considered themselves, similarly to the plaintiff, invested with 
proprietary right, and tbereuMo instituted a suit to recover the 
Chowdhrae€t ^okuddimee and other proprietary dues, when, on a 
production of the grant of the Supreme Council, and the other 
evidence brought forward by tha defendant, their suit was dis- 
missed. Besides, if the plaintiff had any proprietary right to the 
perguiina of Jehangeerabad, he would have objected to the con- 
hrrnatiun of the grant to the defendant at the time of its being 
made ; and had Balik Ram and Bunaeedhur been the proprietors 
of the land, thay would have eued as propristors, in the former 
boundary dispute and when they did not receive the Mokuddimee 
dues from Omrao Singh, they would have instituted a suit 
against him as farmer of the eaid pergunea, instead of leaving 
this task to htm (the defendant) and lastly, if the defendant was 
not the proprietor, the Collector would imt have paid him the 
amount of the purchaee money of 6,000 beegabs bought by him 
for invalid sepoys. 

On the death of the said Ounga Ram, his brother Kulian 
carried on ibis suit. The claim wae dismissed by the Judge of 
the Zillah Court, on the 7th of July 1818, on the following 
grounds. In both the tunnuds produced by the defendant, the 
whole of the mehah of Khurngpore and the pergunna of Jehan- 
geerabad are entered as his semiudaree. Agreeably to those 
sunnuds the defendant is in possession of the mehaU as semindar, 
in the tame manner at hie ancestors were before him and both 
before jsnd since the Mrpetual eettlement has regularly continued 
to pay the revenue due to Government. In the m§hol$ of the 
defendant’s semindareejt it customary for him to appoint OAote- 
dhreot and Mokuddim$ for the purpose of superintending the 
cultivation of the land as his gommskias and they receive wages 
from him for theif services every year according to the pleasure 
of the defendant, and this is evident from the decreet exhibited 
by the defendant. As to the decrees eahibited by the plaintiff they 
seem to be in effect snllilar to the one concerning the Mokuddimee 
right of Lukhunpore. Of thie Uie Court has no doubt, and if 
there was a doubt it could not operate deleai the oilier evidence 
of the defendant, if tlieydainliff was, in his own right, the semindar 
of the peiguiina he would have brought forward tome grants or 
title deooe worthy of being ettended to, and would, ceiiai^y, when 
the gtaote were cotifirem in the name of the defendant, have 
protested ngaiiift them. The deed of sale of the land for invalid 
soMiere, was signed by the delbadani, nnd when brought to the 
CdHncter ander hie mgnature wae approved of, and the amounc 
paid On him. It b evteeui, nbo, from the decree prodoeed by Ihn 
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(defendant that ha obtained a deciaioti in hts faeor in a auit whMi 
he brought agaioat 0^lrar>^ Sitigh» the lartn^, for the recovery of ™ 
the zemiudaree dues of the said ftergtintia from the beginning Chendhier^ 
the year 1211, to the end iof :1215 F. S. and ilmt tbe coats of suit i. iti^ 
lit the boundary dtapiitea in the neighbourhood of that place havo Itbal Ali* 
froiii time immemorial been paid by the defendant and Imve never 
been demanded from the plaintid'. Btinaeedhnr and the oihera, 
lereived the pay for their service so long as they were the 
(jomashtat of the zemindar of the perguitna ; but any person 
appointed by the defendant to that situation receives similar com* 
fomsalion and the plaintiH has no exclusive claim to it. 

Killian Chowdhree appealed against this d^ecisioif to the Pro- 
vhiciai Court at Moorshedabad. and Raja Kadir Ali having died m 
the interval, the suit was defended by his son Raja Iklial All. 

'Mie case came before the First Judge of that Court, on the 20ih of 
July 18 >‘2, and he recorded his opinion to the following purport. 

Although it IS ordered in the derision of the case FnzI Ali, 

A mind Ciiund, Baiik Ram and Bnoseedhur pJaintilf. rertm Raja 
Kaclii All defendant, dated the 29th of April 1794, that Raja 
Kadir All should give the zeinindaree dues of pergunna Jehan* 
geerahad as former! v to Balik Ram, and the rest; yet it neverthe* 

Jess is very plain, fiomathe said decision, that the claim of (he 
plaintdi to have the settlement of the said per^unna made vi^ith 
htnriself was dismissed and that the settlement was concluded with 
Raja Kadif Ali. in the year 1 188 F. S. The order for the fiayment 
of the (i(ie.s to lJunseecIhur and the rest was isgu* d merely or: the 
ground tliai the anc'etjtors of' Buitseedhiir hitnself, and the rest 
hi^d received the dues up to the vear 1 199 F. S . and up to that 
time no one had been recognized as zemindar. It did not appear 
tliat hiinseedhiir and the rest hud any claim but that of .service or 
that they were entitled to receive the dues on any other ground 
than that of compensation for service or wages. In the case of 
itung Lai appellant and Rainanath, respondent, and other cases 
iurtween Maliksaxt^ Vhowdkrie$ ixwA Mokuddim^y in the ZiDah of 
Ruaugulpore, appealed to this Court, it has been determined that 
oil a ^etile(nent being concluded with the the title 

< t the Mokuddims and Chowdhrees to receive dues ceases. *l'he 
^ iuinis of these individuals rested ou the same grounds as those 
brought forward in the present suit. They may he said to hnvo 
been dispos.<(es>ed by Government from the marAgenicnt <»f the 
property. Ihe case Rung Lai, versus Hamanath was appealed to 
the Sudder Dewanny Adawlut. and the decision of this Court was 
atiirmed thereby showing that the order of fofmer Judges for dis- 
continuing payment of Chmudhree does itas held tobe^riglit by 
the superior Court." The dect^ioti of the ZUIuh l uurt was therefore 
athrmtd and the costs charged to the appellants. • 

On this the appelianls hied* a petition for the admission of a 
special appeal to the Sudder Dewanny Adawlut, which, under the 
circumstances of the case, was admitted. *lhe case came to a^ 
hearing before the Chief and /ourth Judges <W. Leycester ami 
W. Doria;, and on the ]9th of February 1827, they recorded ebeff 
opinion in the following Arms. ** We do oot see any reatoa for 
reversing the decisioit of the Court of Appeal^ for the suit h iiOt, 
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in this case, to {recover posseseion of tlie pergunna in virtue of 
proprietary right, but to recover certain dues called Mokuddimee^ 
Chovfdhraee and Chukladaree ; and a suit of this description will 
not lie against any zennindar since the conclusion of the perpetual 
settlement. And although the appellant brings forward by way 
of proof, the decision of the Judge of Bhaugulpore, of the 29lh of 
April 1794, in the case of Fuzl Ali, and others, venus Raja Kadir 
All, that cannot benehi his claim ; since Ounga Ram the original 
plaintiff in this was not one of the plaintiffs in that oase^ and the 
decree passed in that case was certainly erroneous if the purport of 
it was other than to compensate the plaintiffs for past service ; and 
admitting thit that decision, whether right or wrong, should be 
roatniained, still the order therein contained, would not apply to 
any but the plaintiffs in that cate and cannot at present benefit 
any one but them so as to authorize a continuation of the payment 
of the same dues to other parties. Besides, in the aforementioned 
case, decided by the Judge of Bhaugulpore, the suit instituted by 
the plaintiffs was to recover possession of a zemindaree and to 
have the settlement concluded with the pUiniiflfs. After dis* 
missing the suit an order was recorded that the plaintiffs should 
veceivs Mokuddimee dues which involved a decree of something 
which formed no part of the subject of the suit/* Under these 
circumstances and with reference to the decree of this Court, dated 
the 2 0th of February 1826, the decrees of the inferior Courts were 
affirmed with costs. 
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RAJA GIRDHURNARAIN, BABOO HiIrBU NS NARAIN, ‘ 

BABOO OOUWUNT NARAIN, AppcUwts. ^7^. 

versMir 

RAJACHUTR SINGH, Respondeot 

THIS suit was instituted by the respondent, who brott^ht an In 
ac tion against the Collector ofTirhoot, Kaja Girdhur Narain a«d *H<^»** 
Hhugwut Narain, in the Provincial Court of Patna, on the tiiid o< 

May 1820, to recover possession of the mouzus Kurlihia and 
Ciiuheree boozoorg^ pergunna Puclrno, in '^llah Cirhoot. I he littd 
suit was laid at 63,000 Rs. being eighteen times ttie anoual protits in»f<Tna 
of the lands claimed. The plaint set forth that the abovementioned 
ntouzas were conferred by the grant of Aliverdi Khan 0 |K>n Nurin* ('.nmfn 
der Singh, the uncle of tlie Maharaja Madhoo Bingh, father ofunili?'*,,- 
th« plaintiff, for himself and his descendanU from the year 1 181. ••■•tor .,fih<v 
K. .S. The Maharaja enjoyed the property during his life time 
and at his death it devolved on Maharaja Pertab Singh, the ('timVany’jf 
nricle of the ptaiutiA* From the year 1176 to 1202 h. S., the nt-tcNnuitir 
sum of 2.600 Ks in cash, was paid according to the settleiiiont of *•» Oir 
Gopal Singh, the Na»b^ the Nuwab MoosudeT Jutiglhe Jageerdar 
of the estate, annually to Mahut aja Pertab Singh and at his death 
to Maharaja Madhoo Singh in lieu of the nankar deriveubie Irom ( ourr of 
the produce. In the yen 120:5 F. sS., after the attach incut of the !^««hirr 
estate of the abovementioned Nuwab, the stipend was discontinued 
and Ihemowzo# Kurlihia and Chicheree were given over to the plain- 
tiH *8 tathei’s possession as naukar and the mouza of .lyiiuggiir(at the daimhut 
recpiest of his father) to Ranee Pudmawulee, the wife of Maharaja ««8rnut)rfl 
Nuriucler 8ingli, aea'ordiug to tlie order of the (iovernor (ieuiTal 
in (.imncil and the Board of Kevenue, The order for making over 
the to his father, was dated ht February 1 but the of ttiM peiiiM 

Stipend was paid in money until the year 1200* F. S,, from Uie but to t hr 
'I reasury of the Collector In tlte year 12U7 F . S., a second order * 
arrived to deliver possession of the //iou2:aA' as nankar and to dis- of 
t'uiitinue the niouev payment; agreeably to which an umulrlustuk, without 
t>r order for possession, was issued from ths Collector s office in n-fpo urf' to 
t .ivoui of his fatiier, and from the lime of his death, the P^'*'**'*^ 
had l>cen in possessnm of the nankar of those ntouzas, as might be ^ 
proved bv reference to the records of the Collectors ofhee lor the .vru on^i- 
\e.jrs 1 n^8-9, drc. A cu pv of the proceedings of the Collet tor of uajJy vf i.- 
Tiihoot. dated ihelOlh of August 1 808, would show that agreeably l« 
the t>rder of the Board of Revenue, dated March 9lh 1804, ** 1 ,,^, k,..,,, 
petiiiun preferred by Girdhur Narain concerning these saipe nwuza» uuhuuitvJ ; 
was reje<”tcd and vet the Collector made a*selllcmenl for them with siihoii;^'|] at 
the said Girdhur Narain, 111 the year 1816. The jJaintiff remoristra J^J*j^^*”*^** ^ 
ted against this ariangement, fiul without efl'ect, theeettlement of the 
moiiZ is with the defendants haviirz been sanctioned and (onfirm- msaf 
td by the Boaid of Revenue. In fine, since the said mouzai bad in lieu of ii. 
been in the possession of the plointifl and his anrtstofis lot siaiy-five ■pl^rmly 
years ijcfore the accession of the Company to the Oewaniiy, and 
after that pissesstou wnt contirmed hy the Governor General in gimtee. 
Council and the Board of Reveuue, he founded his claim 00 the 2d 
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section of rejj^ulation 19, 1793, which prescribes that those lands 
whic h may have been|^granted bet'ure August 1766, shall not be 
resumed. 

'I'be Oil lector’s reply was to the following: effect. The claim of 
the plnititiif IS founded on the provisions of section 2, regulation 
J9, (79 1, but the rules in question do not apply tu the case for the 
following reasons. The villages ciaitned together with other 
villages were granted to Ntiriuder Singh, deceased, in virtue of his 
xerniiidaree rights, by former authorities, and agreeably to sections 
37 and 38, regtilaiion 8, 1793, the lands are resntnablo. Besides in 
the year 1780, the Patna Council decided that the sunnud was not 
hereditary. A j^reeably to this decision all the hinds contained in 
Muriiidei Singh's sunnud W'ere resumed excepting rnouza Jynuggur, 
whit h was also resumed after the death of that individiial's w'idow. 
The Older of Governnient to give up possession of the villages sued 
for, whit h was issued without due knowledge of tiie state of the 
case, is not snfhcient to e.stab]ish the claim of the plaintiif. 

Baja Ciirdhiir Narain and Baboo Bhagwnt Narain, replied by 
denying tlie authenticity of the alledged grant, whith they main- 
tuiued would ha\e iieeii before produced by the plaintili* or his 
ancestors had it existed. And adinitti|ig that it did exist in the 
iiartie of Nurinder iSiiigli, they further mairftkined that it could not 
avail the [iluintitf, as neither he nor his ancestors could be ranked 
among ih^ furzundnn or lineal descendants of the grantee, as was 
evident from the petition of the widow of Raja Nurinder Singh, 
which had hceii filed in the Court; and as the villages claimed 
weie, on the death of Nurinder Singh, resumed hy the proprietor 
of tiie estate and after that by the Collector, the piea of the plain- 
litrM farnity having been in possession of the property claimed 
withcmt iiiteiTuption must be held to be groundless and futile. 
The lands in question were liable to re^uniption under section "2, 
leguiation 19, 1793, and also, by sections 37 and 38, regulation 8, 
1791, it wa.s beyond the competency of a Court of Judicature 
to pass a decree exempting the lands from assessment The Col- 
lector Mr. CUaniberlayue, in conformity to the provisions of the 
above sections, having settled the thouzus Kurhbia and Jynuggur, 
upon the defendant Oir<Biur Narain and that of Chicheree on the 
defendant Bhagwnt Narain, with the concurrence of the Board of 
Revenue, issued an order for possession in their favour. Under 
tliese circumstances the defendants maintained tliat the claim of 
the plaintitf h> the nankar in question could not hold good. 

t Ui the 1 9th of November 1824. the Secemd Judge of the Patna 
Court of Appeal gave it as his opinion, that as. from the evidence 
adduced, it.was<'lear ihaf'the mouz^ts sued for had been the nnnkar 
of the plaintiiis ancestdrs* and of tin* pluintiti' before the Com- 
panv'd accession to- the Dewanny and had been held without inter- 
mption. rent free, and without inttiTerence fnmi the ruling 
aintlioritics. the lesiiniption of it was palpably contrary to the 
provisions of sertion 2, regulation 19, 1793; and he considered 
the objections of the Collet tor to the* claim urged by the plaintitf 
to l>e wholly unworthy of attention; on the grwinds, thtrefore, 
that the ria»Aar hud been conferred befor^ the accession of the 
Company to the Dewanny, that it had been held by the grantee and 
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his heiris, witl>otit the interferenre of anv one; that it had nM been 
pro’ed to have been not hereditary. Timl thi|| the ti'tnhif had been 
]» .tid acrordinf;: to the order of the (•overinn t ieiu-ral in Cotiiu il 
and Board of Revenue, he decreed that the pirnntifT iihouid he 
rest >red to the nankar of the «aid mourns to hold them rent 
free, and that the (Government should defray all rosin of suit. 

Kaj i Girdhur Narain, and, on the death of Bh.ag^wut Narain, 
Hurhims Narain, and Oodwtint Narain, his sons, appealed to the 
( orirt of Siidder Oewannv Adiwlut. The respondent appeared to 
anviwer the appeal, but the Oollertor declined liavint^ nnv con- 
nexion with the further proceeding's. On the 25th of Novemluir 
1820. the case came to a hearing before tha Secfmd .)ud;:e (<\ 
Srnili»X whose judgment waa to the following eHVet. “ Although the 
Gollertor has declined having any thing to do with the appeal on 
the oart of Government, it is evident that tint r irnimst nice nuglit 
not to prejudire the rights of the other appelhfjts The original 
«// yon/ r/ a Hedged to have been executed in the yen ] lt>l F. S , is 
not fortbcouiing, and, on the other doruincrit< e.\)iibited hy ihc 
re<p »iidcnt there is not much reli.uu e no pl.ir'od. 'I'hosc pintess 
to })»r dated before the vear l itb'l, th.it is l>cf«!ri; the resumpnon f>f 
the estate of the Nuwah Moo/ntlcr Jung. This much is <‘i id'MU 
from the existing d<»cTfinents. that the « laim of the respemdent^ 
as founded on reguhtion 10^ l7V);j. is futile; for that regulation 
has no refercm e Utnnuhnr \i!lagos 

Rut ifhy secti'Oi ri8. regulatifin 8, 1793 they u(?rc indeed exempt 
from assessment, the^^e viottznfi cannot be considered :is any thing 
but wriM^'ur and mthkoua, and are by section .'17, n gulatcm 8, 
liable to resumption like the other naiikar vlllagt s of the .snnt* 
7emindarce. whidi were resumed and subjtu te‘d to the p iyment of 
Government He'enuc; and a settlement of ihnm should h ive been 
made with the propriel rs. It is f lear that the ar pellants are 
profuietors of the mtmzfts and that the respond nt has uo piopne- 
tarv right in them. It also appears, that neither the rospondei t 
nor his ancestors have heen in possession of the mou:a<i fiom time 
immemorial. On the < ontr.iry they were out i -f po^^e-fsiou of them 
for many years after the attachment of the Jn^c<*r/’ 

(.'nder these rircumslaiices the Second Judge recorded his 
opinion that a decree should be pris>cd n versing that of the Coni t 
oi Fatna and the costs of both t \jurt>h;f rh.irg^d to ilic respon- 
dents ; and that Girdhur Nar.nu should he put in poH«ession of 
mouza Kurhhia and Hurhiiiis Naraiii and Godwunt Naram, .yons 
of Bhagwut Narain. dece-i'icd. of mouza r|yr ht-n e hoozoorfj. ac- 
cording to the setib mr nt \iht> h w.is rnad^uiih them as /ernind.ais 
in |81f>. and appri«ved by the Hoaid in 1 8! 7, and* that the 
respondent, who it aP[cjare(f h id '^eim pul in f i>sse>sio(i by ordej 
of the (loiirt below, stiould iccoiint for rnesne *pratit.s. leaving th .; 
appellants to pay the revenue of Government which had been due 
in the interval. 

fhe case next came to a hearing before the Third Judge (C, 3*. 
Se-ilv), on the !9th Oecember 182*^, wh-> gave it *as his opinion 
ih «t the evidence addiiced by the respondent had salisfartorilv 
established his claim ano that the decree of the Second Judge oV 
the Court of Fatna waejust and proper and should be affirmed. 
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10^7. The whole of the papers in the caae together with the opinions of 
K«ia * the Secoifd and Third Judges were next made over to the Fifth 
aiiurNamiii A. Ross, whose opinion was to the following effect. It 

ando^ari, appears that tlie grant of the moueas Chicheree hooxoorg and 
Kurhhia, the villages sued for, was issued before the Tith of 
(hmrSing.^Ug„j,| 1765, in the name of Raja Nurinder Singh, and that it 
contained the words “ mai furzimdan' “ including descendants*’ 
and likewise that the said Raja had possession previous to that 
date ; that afterwards the said villages having been included in 
the Jageer of the Nnwah Mooziifler Jung, he collected the rents 
of them himself and pafd the grantee the sum of 2,500 Rs. an* 
niially;and Aiat ih^ said sum was received after the death of 
Nurinder Sitigh ; first, by Pertab Singh, and, after his death by 
JVladhoo Singh, the nephews of Nurinder Singh, from the said 
Jagecrdar till the time of the resumption of his Jageer. At the 
resumption of t>M Jageer, by order of the Governor General in 
Council, dated 10th July 1795, the mouzas were delivered back to 
the |X)ssessinn of Madhno Singh ; and Madhoo Singh, and, after 
his death, Cliutr Singh, his son, the respondent, were in possession 
until the year 1815, when, by order of the Board of Commissioners, 
for Behar and Benares, dated the 14vh of November 1815, the 
mouzas were resumed by Government and settlement of them 
was made with Raja Qirdhur Narain and Bhagwut Narain formerly 
zemindars of the said villages, which settlement was afterwards 
confirmed by the Governor General in Council. By sections 37 
and 38, regulation 8, 1793, the villages sued for, do not 
appear liable to resumption Those sections apply to lands 
which had been given instead of malikana to the proprietor of the 
estate, in which the said lands are situated and not to lands held 
rent free, by a person who has not the proprietary right in the 
zenhndaree. in which such lands are situated, and it is not pre- 
tended that the respondent has such proprietary right or that it 
WMS not wiih the appellants ancestors. I'he grant to Nunnder 
Singh, was, though vent free, not nankar, which would be in lieu 
of mnlihana, to the proprietor of the estate. It remains to be de- 
termined whether, in spite of the order for giving up possession 
issued by Government, \\\ 1795, after the resumption of the Jageer 
of Nuwab Moozufler Jung, the resumption of the villages by the 
Board of Revenue was legal or otherwise. In the opinion of the 
Fifth Judge, the board were not competent to resume under such 
circumsttinc'es—and it only remained, in his judgment, neces- 
sary to enquire into the extent of the it^erest, to which the 
respondent was legally entitled and whether it should be held 
to be of an unqualified V»r limited nature. But as, previously 
to the order for deliveriifg possession of the mouza to Madhoo 
Singh, it had beeiv publicly notified to the zemindars that they 
.should be restored to the management of their lands, upon 
their agreeing to the assessment which had been or might be 
required of them, it must be held to have been the intention of 
Government to confer on Madhoo .tSingh, that only which the 
Government had a right to confer, namely, the rent deriveable 
from the lands, not any thing else to whidl) the Government bad 
relinquished all claim. In aid of this view of the case, the fifth 
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Judg« ciud the proyiviont of seeiton 17, regalation by 

ivhich the Collectors are authorued to coi^lude a seuUinent 
iakhiraj lands, with the proprietor on bAmlf of tlw 
and to ^rant to eachot the said proprietors Foitabs, downing the ana 
•conditions on which they are to hold their land subordinate to y Itaj* 
the lakhirn^dar. Under these circumstances the ttflh Judge thought 
that a decree should be passed to the followtug purport ; that with 
respect to the possession of the villages su^ for, a decree should 
be passed in favour of the appellaiita. and, with regard to the 
receipt of the rents due to the Government^ in favour of the 
respondent ; and that the appellants, in couformity to the order of 
the Collec tor, should be placed in possessicui aiidAhould pay the 
Government dues which hud been granted to Raja Chutr 2Singh 
(ihe respondent), to him, and that the costs of suit should be 
paid by the parties respectively.*' The case came to a final hearing 
before the Ctiiefaiid Fourth Judges W. Leycestjir and W, Oorin, 
wlio concurred in opinion with the Third Judge as to the propneiy 
of adirniing ihe judgment of the Court below, i heir judgment 
was delivered in the fol lowing terms. 

it is true that ifje fact of Government having relinquished their 
own appeal agaiust the decree of the lower Court, which adjudges 
p;)Ssession of the tn0mzas\n question, to the claimants as being 
lakhiraj, and nut liable to resumption by Government, should not 
be allowed to prejudice the party claiming as remindars, sup|)o*> 
sing their case to be otherwise a inatniaiaable one 

but though the Government have withdrawn their claim to 
levenue fiom these lands, and therefore we have not immediately 
to decide on that point ; yet the claim to tesuine would not have 
been tenable, in our opinion, inasmuch as we have no doubt of 
the fact of the grant having been made previously to the U«w<- 
anny by the cheif authority of the day ; nor do we doubt from 
the terms in which the original grunt was made, and was con- 
firmed, that it was meant to be otherwise than a grant descendible 
to heirs. Tice grunt, with the term nankar^ and the conbrmaiion, 

With the term nankar lukhiraj^ generally, for approved conduct of 
the grantee, who is alluded to, as a sudder semindai of the sircar 
ui district, with special provision for descendants succeeding to 
It, does away all doubt us to its having been more than a tempos 
rary grant. Under this view, we of course consider the resump- 
tioB by the revenue authorities m 1815, as*wrong; and their 
settlement of the two mouzas with the defendants, as zemindars, 
in the usual courswi^of lakbiraj lands, open to this objectiaii, 
namely, that these zemindars, assuming tITeru to be such, never 
before had possession in the Compan}^ time, and, but hi r this 
error of the revenue autbpniies, would not have had it to this 
day. They were deprived of possession, if wntitied to it, by ati 
act of the ruling power *of the day; who chose to give thei^e 
villages into the hands of the ancestor of the plaintitf, as rent 
free, to him and bis descendants. 

As to the theory of takkirgj tenures, it certainly ntighi be urged 
that the holder, itricto jure, holds only the Governmeot propor- 
tion of rent ; and igbst probably, where a lakkirt^ tenure le 
granted in the present day, this might be the manner and form 
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of it. But the fact as to the great majoritv of lakhiraj tenures, 
^especially «those wliicl^^ date from before the Company’s time, 
appears to he otherwise ; namely, that the Government share of 
revenue has never been defined or settled at all by the Govern- 
ment, but the lakkirajdarg have been left to make their own 
settlements, and collect their own dues, the lands generally having 
been made over to their possession. And it must be observed that 
the objections taken in this case in appeal, are in substance, that, 
in point of fact, there is no legal lakhiraj right or tenure at all 
with the claimants ; who urge, in reply, that the appeiiarits. have, 
under the circumstances, no right at all to possession, which they 
never obtained- till v^ry lately under a settlement concluded with 
them til rough error. Neither party therefore takes any middle 
course, and viewing the resumption ns erroneous, we do not deem 
ourselves at liiierty to adjudge possessit)!) to remain with the de- 
fendants, in consequence of the chance which gave it them, they 
paying to the plaintiffs the sum now fixed as revenue on the part 
of Government, and retaining the surplus profits; because, by the 
usual course of such grants, we do not find the interests of 
lakhirajdnrs to be thus limited ; and, from the year 1203, wheu 
the .fageer of MooziifTer Jung ceased, the mou^as in question, were 
held by the lakhirajdar without any restrit lion, or interference, 
till the year 1815, (1222 F. S.) when the erroneous resumption 
took place, by virtue of an order of Government granted on liis 
application ; and though, during the period of the Jageer from 
1 175 to 1203, he, seems to have received a money payment (2,500, 
per annufM), in lien, vet it is not apparent whetlier this was not by 
his own assent; and the pertounaa of the superintendent of the 
office of rent free sunnudu, dated 1 193, shews that the riuht to 
the 7fiou2a$ was then still niaiiitained, and that they were regis- 
tered as inadm lakhiraj. From the year IKH, (when the giMnt 
first took effect) to 1175, the lakhirajdar apparently held the 
lands, by order flro in the ruling power, without the interference of 
any third party; and when the possession was restored by Go- 
vernment, after the Jageer ceased, it was restored to Madhoo 
Singh, the descendant of the grantee, on the same terms as for- 
merly, vi«. without reslrb'tkon or interference, and notwithstanding 
two applications on the part of the detendunts to have a settle- 
ment as temindars. 

Under these circumstances we can only place things as they 
were before the resumption of 1815; and we therefore join the 
TJnrd Judge in atfirmiiig the decree of the C«iirt below.” 
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LIEUT. W HOUGHTON. 

THIS case was on^inaily decided by the Register of ZilUh 
Gtwukhpnre, on the Jd of October 1825, bat a dim u h:tviag been 
entertained as to the correctness of liis proceeding, a referent's 
w.'is made by him through the dodge to the Ootiri of Sudder 
Dewanny Adawlut, in the following terms. 

*' Mr. D’Souxa brought a suit against Lieut VVroughton for 
40 Rs the price of some goods purchased theAatter, and 
obtained a decTee, on the 3d of October 182.> ->at that time no 
copy of the new mutiny act had been received in this Court — aud 
the regulation of November 1825, enac'ted to meet its provisions, 
was not in existence. But the act must have b|»en some time 
in force, since the commanding oRic'er at this station received hit 
copv, in May 1824. As by the provisions of this act, (secti m 57). 
Lieut. Wroughron, as an othcer of the army, appears to be 
amenable to the jurisdiction of the Court of Requests, in all actions 
for debt III which the amount in dispute may not exceed 400 Rt. 
and to no other, the decree of this Court seems to me to he 
invalid. —Yet it can scarreiy be said to be illegal, since it was 
passed previously to the enactment of the corresp*)riding regulation 
of thi!4 Governrnenl, by which alone we are bound in oiir oRii lal 
rapacity. Under these c ircumstances, i request, lit. it yon will have 
the goodnei^s to procure for me from the Sudder bewanny Adawliit, 
cither perniisHioii to review my judgment, or suirh other iti.stiuc- 
tmns as the Court may think tit to favour me with.** 

'i'o this reference the Court replied that legulation 20, 1825, 
vvhii'h has reference to the Act of Parliament passed in the fourth 
year of the reign of His present Majesty King George the Fourth, 
not having been promulgated until after the date on which the 
Register had passed his decree in the above cause, he must he 
held to have been competent to exercise jurisdiction therein, and 
consequently that such prior decree must be considered, to all 
intents and purposes, as good and valid a%if the regulation of 
posterior date and the Act of Parliament, which it promulgated 
had never been passed. It appeared therefore to the Court to be 
unnecessary to authorize a review or to issue any special iiutruc- 
tiens relative to the case in question. 
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« DEODUTT RAl and others, Appellants, 

* versus 

OOD\\'UNT KAl and others, Respondents. 

1HIS case was ori^pnally instituted in the Ziltah Court of 
Behar, by Oodye Kurn Rai, the father of Nurput Rai. and the 
<)ther respondents, against Lala Rai, father of the appellants and 
otiters, for possession of an eight anna share of a mokurreree movzu, 
narnt'd Lodepore Bhudsema pergunna Sumai. The animul pro- 
duce was estimated at 505 Rs, The plaint was to the fullowing 
purport. Vk mokt^rreree lease of the mouza was granted ny the 
Collector, in the year I )90 F. S. in the name of Hur Naraiii Kai, 
by the advice and concurrence of his brothers Dad Mungiil Rai, 
Kii’fia and Doiu, ancestors of the plaiivtiils, for an annual jumma 
of 125 Hs. Mivr Nurain Rai made our ancestors copEirceners in the 
|>roportion of an 8^^^ ana share and the remaining sliare was 
Ik Id jointly by the said Hur Narain Rai and Dyai Hui. Our 
ancestors and ourselves have been possessed of the said share 
from that time till the present and during the life time of the said 
Hur Nurain used to pay the revenue through him and since his 
death thfiiugh Lala Kui and the other defendants his sons and 
heirs. The said Hur Narain Rai, in order to prevent disputes exe- 
cuted a deed of partnership, on the 2d of Phabjoon 1200 F. S., 
with the speciiication of the proportions of the rent which eacli 
was to pay, and on his death Lala Rai and the other defendants, 
in Cheyi 1211 F. 8., conformably with the one executed by their 
father, executed a second deed, which at present is in onr pos- 
session. 1'he defendants although they obtained from ns tiie 
amount of fees for registering our names as proprietors, caused 
their own only to be entered. 

Choa Hat, Torut Rai, Gopal Rai, Tota Rai and Oomed Rai, defen- 
dants, in theirMefenre, denied the execution of the two deeds allud- 
ed to in the plaint alledging them to be forged, and stating that, 
in the year 1 196 F. S., Hur Narain Rai, their ancestor, obtained 
from Mr. Law the mokurreree lease of the mvuzd without any one 
participating in the sAiue, and that he made Dyal Rai alone a part- 
ner in the pro))ortion of a four ana share from the time of receiving 
the said iwo^/rrereeand continued sole proprietor of the remaining 
twelve ana shate as long as he lived ; that after his death, they, the 
defeudauts, obtained an order from the Collector, in the year 1 2 14 
F. S., for possession, in virtue of which they are in possession and 
pnnctimlly pay the revenue due from the mouza^ and that the ances- 
tors of t)ie plaintiDs a/id the plaintiffs were merely cultivators and 
never had any proprietary right. , 

On the deatlunf Lala Rai, one of the defendants, Deodutt Rai 
and Btrja Rai, his sons, put in a separate defence, similar to the 
one above stated, and after the death of Oodye Kurn Rai, one 
of the plaintiffs, his sons carried on the suit. 

*lhe Officiating Judge of thn Zillah recorded his opinion 
against the claim observing that it rested upon the authenticity of 
the deeds of partnership, one dated Bkadoon 1206 F. S., the 
other in Cki^t 121 1 F. 8., and that upon an attentive consideration 
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of them, they did not eeem worthy of credit, it appearing,fiom the 

plaifitifiTs statement that their ancestors andflhemseives had been 

in possession of the share sued for without interruption fnmi 1 196 
till !‘i20 F. S., and that no deed was executed in the year 1196 
F. S , at the time of the mokurreree grant in the name of Hiir 
Narain Rai to them. Why, therefore, after their having been in *^*j‘*“** 
possession for so many years, should Hur Narain Rn execute a 
deed of copartaership/in 1206 F. S. ? and if the deed exernlvd by 
Hur Narain was in existence, what ne^e^sity was there for Lala 
Uai, bis son, to execute another ’^. In the 6rst deed erasures are 
perceptible in two or three places and in tliose p||tc<‘S the ink 
plainly appears to be fresher than in the rest* of tlie deed 'I he 
seal of tlie Cazee is not attached, nor is this riroamslanre alccoiin* 
ted for either ill the plaint or rejoinder, and although llhoop Hat, 
one of the plaintiffs, on being interrogated in Court with respert to 
the seal not being affixed, alled'jred in answer tbSt it was rni ac> 
count of the great fee demanded by the Cazee, there is no reliance 
to be placed on this assertion, as it is not probable that the Cazee 
would first write out the deed and afterwards refuse to affix his 
seal. Besides, tlie signature of Hur Narain to the said document 
does not correspond wj]|^ brt signatures to the receipts exhibited 
by tlie plaintiffs. Under these circumstances no reliance is to be 
pl tced upon Uie validity of the first deed of partnership and as the 
fir$t deed is presumed to be forged no reliance ran be placed on 
the second. Under these circumstances the case was dismissed 
and ihe costs charged to the plaintiffs. 

I'he plaintiffs not being satisfied with this derision appealed to 
the Provincial Court of Patna The Third judge of that Court, 
coinciding in the opinion recorded by the First Judge, on the Nth 
<'f March 1822, and considermg the circumstances contained in 
the deed of partnership and the possession of the share seed for, 
by the ancestors of the plaintiffs and themselveia to be proved, 
reversed the order of the Zillah Court and ordered that the names 
of the appellants should be entered in the Collector^ books for the 
share sued for, that they should be put in possession of the same, 
and that tlie costs sliould be charged to the jcspondenls. 

'Hie present appellants not being satisfied with thisdecre<», filed 
a petition for the admission of a special appeal in the ('ourt of Sudder 
Dewamiy Adawlut and Mr. C. Smith (Second dudge), recorded 
his opinion that the case ought to be further inves^tigated on the 
ground, that the presumption as to the forgery of the di-edr of 
partnership exhibited by ihe plaintiffs, alluded to in the decisnm 
of the Zillah Court, was not satisfactorilyvefuted in the Court of 
Appeal, and that the name of none of the plaintiffs (iad been 
entered in the Collector’s ofilfee under the alledgpd deed of part* 
nership* Under these circumstances the appeal wa« admitted on 
the 3 1 St of January 1824. 

The case was sub8ec|iiently brought before the Chief and Fourth 
Judges (W. Dorin and W. Leyrester), who, on the 2J7th of Febru- 
ary 1827, recorded their judgment to ihe following effect* ** *010 
claim depending on the ^roof of the deeds of partnership we think 
them not sufficiently proved and that the oral evidence of itself ie 
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tS27* not to be relied on suflScientfy. The mouzas contained in the five 
pcigunnae for whic| mokurreree PoUahs were granted by Mr. 
H«uud (according to the doctrine contained in precedente of 

othcw, V. this Court) can claim but the mokurrereedar Or grantee and hie 
Oodwunl assignees. A claim founded on cosharership in milkeeut originally 
R«i ftiid ^jjj hold good.’* 

oibttrs. Under these circumstances, a final decree was passed reversing 

that of the Court of Appeal and affirming that of the Zitlah CoRrt. 
The costs of all three Courts were made payable by the respondents* 


RADHANATH CHATOORJEA, AppaUant, 

1 a: I versus 

Mvd. 6ih. KOMUL PAUL CHOWDREE and others, Respondents. 

LI**'"* 'I HIS action was instituted in the Ziilah Court of Nuddea, on 
tniiMnncl^" the 3d of September 1812, by Ram Komar Chatoorjea. father of 
flAnMitirre, the appellant, agaiubt Bykaunth Nath Paul^Chowdree and Cashe*- 
usuHumi nut Paul Chowdree, the former defendanis, to obtain possession 
of tlitf se- jQi i:j|»egahs of lakhiraj birmootur land, situated in the mouza 
pmdurvd*" >>alburia, in pergunna Tajpore. The suit was laid at 650 Ks- 
dNt4*d ill the decennial produce of the same. The plaint set forth, that tho 
ir.ifiB. S. 6triiioo/ar lands now claimed were the ancestral property of the 
to plaintifi', and had been in his possession for a long time, and that 
ronewiMl consequence of the former title deeds having been burnt, the 
om* ill con- futher of the plaintiff procured a new sunnud^ dated the 28th of 
sequence of Chtyt 1196. B. S., from Maharaja Ishur Chuiider Rai under his 
truc?uInof ®*S**^^*^*^* ^ plaintiff registered the quantity of land now 

the former ^'l^imed, in the. Collector’s office, in the year 1202 B. S., in con- 
title deeds i form ity to the sunnud and has always had possession of the 
but there property, the zemindar making no opposition thereto ; but the 
defendants having purchased the said mouza from the Maharaja 
of the ^ at a private sale, dispossessed the plaintifi of the property and 
claim it claimed it as their own!' The delay in preferring the suit, the plaintiff 
wsM held to stated, arose in consequence of his having been abroad forsome time. 
Sblesncr** The defendant* averred in reply that in 1210 B. S. they pur- 
dismissed chased the proprietary right of the mouza in question, agree- 
sccordiogly. ably to the lotbundee papers in the Collector's office, and that 
there was no 6trmoofar land in the $m)uza ; that the allegation of 
the plaintiff relative to his having been in possession of a former 
sanaud was false, and that if, according to his own statement, he 
had been in possession' of the Uudft for along time, he would 
unquestionably, have caused them to*be registered in the Collec- 
tor's office, specifying their extent in the year 1194 B. S, ; that 
tioce an order had been passed by Government that no zemindar 
should grant rent free tenures to any person, several grants of the 
above description had been produced ; under such circumstances 
it could not be wondered at, if the fathericf the plaintiff, in the 
year S., fraudulently obtained a grant of this kind under 

an improssion that no enquiry wae to be made at the Collector^ 
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at the tina of registry, which wae tiot attempted until the lair. 
year .]20‘l B* S. ; that neither the faUier oi^lhe plaiouff oor the 
plaintifi himeeif ewer bad poeseesioii of the tfrid claimed, and that Railh«o«th 
the ryou who cultivated paid their rente to the gomashta or agent Chatoorjee, 
of the estate from the time of the former eemindar, and lastly, that J; 
the claim was inadmissible according to the provisions of clause 1, 
section 3, regulation 19, 1793. drtK* and 

This cause came to a hearing on the 8th of September 1814, before 
the Assistant Ziliah Judge, who observed in passing jiidgnient that 
a renewed sunnud was not admissible, agreeably to the 19th regu- 
lation of 1793, and although the plaintilT hud said, thatJie registered 
a statement of the lands in question, in the y^ear 12ffi2 b. S. yet, 
when the papers were demanded, he could not produce them, nor 
afford any trace by which they might be discovered ; and that, 
therefore, the plaintiff’s claim was wholly untenable. He accord* 
iiigly passed a decree in favour of the defendants^ dismisbing the 
plaintiffs suit with costs. 

An appeal was preferred from this decision to the Provincial Court 
of Calcutta, and the claim was laid at 909 fit. being eighteen times 
the annual produce of the land claimed. The decision of the 
Court below was affirmed, Itowever, by the 1*hird and Officiating 
Judges, who observed *ftiat although the appellant had produced a 
grant, purporting to be a renewed one for the land claimed signed 
by Maharaja ishur Chunder Hai, yet he was unable to tile a copy 
of the statement of the said lands from the Collector’s office ; that 
regulation 1 9, 2793, required all holders of rent free lands to 
register the particulars of the same in the Collector’s office, and 
tliat although the plaintiiT had pleaded that lie registered the 
particulars of the land in question, in the vear 1202 B. S. in the (’ol- 
Jet tor's office, yet that he could not produce the dat6,*or number 
of such registry ; that without ascertaining one of these points it 
was impossible to find the particulars in the Collector’s office ; 
and that without the production of the papers, containing a state- 
ment of the lands now claimed, judgment could not be passed 
in favour of the claim. 

The appellants iubsequently petitioned the Court of Appeal to 
review their judgment on the ground that they had searched the 
Collector's office, for a record of their claim and that they had 
traced it; but that the leaf containing it had be^ surreptitiously 
abstracted by the mokajiz dufttr who had been removed from his 
situation in consequence. In corroboration of this assertiou they 
produced a report by the Collector ; but tl^p petition for review 
was rejected by the Third Judge. At tins siage of the procee- 
dings the plaintifif died, and his son Raobanath Chaicmrjea, the 
present appellant, being dis4htisfied with* this decision, presented 
a petition for a special app^l to the Court of *Budder Dewanny 
Adawiut, which was admitted on the grounds contained in the 
Court’s proceeding, dated the 17th of May, namely, a letter written 
by the Collector to the Board of Revenue in which he stated, that 
the record keepers of his officcf, could not ffnd the sthtemeni of the 
land in question, in coniMuence of a leaf being tom out of the 
registry books, s^ the mutal of |be Provincial Court to admit a 
review of judgmenti notwithstanding they were aware of the irrn* 
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I^ularity \vhicli had occurred in the Collector's office. At this stage 
of the ffroceeding Bykaunth Nath Pal Chowdree, having died, 
his son Neel KomnlVal Chowdree, .and at the death of Kashe* 
nath Pal Chowdree, his son Bungseedhur Pal Chowdree, on his 
own behalf, and Giinga Narain Pande and Chunder Muiiee 
Dasec, as the guardians of Isher Chunder Pal Chowdree, and 
Jychiinder Pal Chowdree, the minor sons of Kashenath, deceased, 
becante the respondents. The Court of Sudder Dewaniiy Adaw- 
liit(W. Leyrester and W. Dorin Chief and Fourth Judges,) after a 
careful perusal of all the papers connected with the cause, were of 
opinion, as follows. 'Die land now claimed cannot be admitted 
to be a Inkhiraj tenure, agreeably to the regulations; the pre- 
sumption being that, if ever there was any sunnudy it was the 
sunnud of I U)6, and no other. For fifteen years before that pe- 
riod the plaintifi', though he alledged a grant of 1,172, admits the 
lands were deserted c^ind had become not traceable. There can 
be no doubt that the lands, if ever granted, could not be legally 
lahhiraj. If Government resumed beyond 101 beegahs, granted 
before December 1790, (A tyA an 1 197), the grantee would still be 
mnlik malgooznr.'* But in this case the adverse party alledges, 
that, though a grant may have been* fraudulently obtained, yet 
there never was any real posession. There is no evidence to posses- 
sion within twelve years of the suit, and, allowing the fact of 
a registry in the Collector's effire, it is by no means decisive that 
there was possession at the time. The father of the phaintifi' was 
mootuBuddee in the Collector's office and not resident in the jnouza. 
1'here is no proof that the adverse party ousted the plainlifi’ on 
their purchase of the tnlook in 1213. B. S.*’ 

A decree was therefore finally passed for the above reasons, 
affirming the decisions of the Courts below and dismissing the: 
appeal with costs. 
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MOOnUMMUD ALI KHAN. CHEDOO KHAN and 
MOOHUMMUD NOOR KUAN| ApfMiHants, 
versui 

MOOHUMMUD ASHRUF KHAN and MUSSUMMAUT 

' BUSREE. Res{iondt!u(s. 

THE respondents instituted lliis soit on the ^^Oth of May tIio hfin 

in the Bareilly ( ouit of Appeal, to ?erover possession of twenty* Mrtff • 
one out of sixty- four portions of two lakhiraj mouzas, named '• 

Uhtiitkolee and Dhugla, and of a house and two gardens in 
DuUiiigar, all within the pergunna of Pillibheei. ^Vhe suit was Atwniirm 
laid at 9,975 Rs. exclusive of mesne profits, (x>r which the plain- mmi* h 
tills stfited it to be their intention to sue separately. The plaint 
set forth that the pluiniilfs were the son and daughter of one 
IriKinioodeeri, the deceased pioprietor of the s^ove meiHioned «iii 
estate. At his death, which occurred on the I'Uli of August !80‘i, tlinj? 
he left two sons, namely, Moohuinmud Hoosein and Moohiimmud 
Ashruf, and four daughters, namely, Kheirun, Busree, Busheeruii 
and liuleema, and a widow named Mussurnmaiit Begum. Hoosuio, luTioiMCi^ 
who is since dead and wlio was the father of tlie defend ints, tif m«<}r 
i‘eiiig grown up at the4»4ime their father died, took upon himselt 
the management of the entire property, the pliiintilT Ashrut being ti,,* 
tlieu a minor and only nine years of age. Ihe names ol nocKein u'i*ii>w will 
and Ashruf were registered as joint proprietors in the Collector's oik* 
books. In the year 1^13, suspecting fraud on the part of Hoo- 
sein, the plainnffs together with Begum and Busheeriin sued for 
their sliares. The other daughters, Kheiriin and Hnleerna, sided jt, 
with noo.^ein, who did not deny the justice of the plaintiffs claim t-AeiM.f ilie 
artd the matter was referred to the arbitration of Mnllik Moi»hnm- 'hoos 
mud All and Moohuinmud Baree. lliese arliitrators decided that 
one-half of the property belonged of right to the plaintiffs and the 
other half to the defendants and their heirs, nanmiy, l^hunkolee 
to the plaintiffs and Dhugla to Hoosein, Kheirun and Huleema. 

The award further provided that, in the event of anv dispute sub- 
se(|iientiy occurring, a distribution should be had recourse to 
agieeably to the law of inbeiitance. Tl><? written assent of the 
parties w'as obtained to the award and Dhunkolee accordingly 
<‘aine into the possession of the plaintiffs and was held by them 
until the year 1225 F, S. ; but in the year 12‘26, Mubeeb and .Voor 
sons of Kheirun and Muddoo and Ajoo, sons of Hoosein, created 
a disturbance and seised the produce of the lands. Af^hruf 
br-night a summary action agaiiWt them for^the value of the pro- 
duce seized, but he was referred lo a reg^ar suit. As /he defen- 
danU had departed from tlje award, and had, in the year 12 ?7, 
ousted the plaintiffs altogether, it was but equitable that a decree 
should be passed agreeabf^ to the law of inheritance; and, 
agreeably to this law, the property should be made into sixty- 
four parts; of which forty-three should be given to the defen- 
dants and tweniy-one to thf plaintiffs. Nusrut,, though not a 
member of the family in this case, w^as made a defendant by 
reason of his aiding an^ abetting the others in keeping the plain- 
tiffs out of possesstou. 
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i8fr. The defendantg in reply asserted that they had adhered to the 
ohi rti. award which did not contain any provision, as 

mad AH * |hl8«ly alledg;ed by tK plaintiffs, for having recourse to the law’ of 
Kliansnd inhentaiice ; that the mouxa of Dhugla fell to the share of their 
^hert. r. father, on whose death they succeeded to it ; that they had 
AtuI molested the plaintiffs, and that, as to the house and 

mrKhan gardens claimed, they were personally acquired by themselves, 
sncl sno* the plaintiffs having no right or title to share therein. Nusrut 
ther. disclaimed all participation in Ihe dispute. There were other def'en« 
dants, namely, Busheerun, Kheirun, and Khuleel Noor and Hubeeb, 
and the sons of Hoosein :tbut their answers were to the same effect as 
the foregoing Cind they did not take any part in the subsequent pro* 
ceedings. Various witnesses were brought forward by the parties 
and the most important documents adduced were the awards of 
arbitration, each party producing a different one. In that brought 
forward by the plaintiffs, mention was made of the propriety of 
having recourse to the law of inheritance, in the event of any 
dispute occurring ; while, in that produced as the genuine award 
hy the defendants, such a provision was entirely omitted and 
the adjustment therein made was pronounced final and absolute. 
The Senior Judge of the Bareilly Court, after having heard all the 
evidence and perused all the exhibits* filed by the parties, pro- 
pounded the following question to his Moohiimmiidan law officer* 
A Moosulmauti dies leaving two sons, four daughters and a 
widow — one of the sous has died since leaving three sons him sur- 
viving. Under these circumstances, in what manner should the 
estate of the original proprietor be distributed among the survi- 
vors^ The answer was that the property should be made into one 
hundred and ninety -two shares, of which twenty-four should go to 
the widow, forty-two to the son, twenty-one to each of the daugh- 
ters, and fourteen to each of the four sons. On the 23d of April 
ld2l, the Senior Judge of the Court recorded his opinion to the 
following effect,' The defendants have been unable to produce 
any evidence to show that the house and gardens claimed are their 
exclusive property, and therefore the entire property seems fairly 
divisible among the parties. The plaintiffs are clearly entitled to 
sixly-ihree out of oiie^ hundred and ninety-two pi>rtionji. Thai 
pr<fportion is therefore awarded to them. The defendants may 
^ take the rest and should pay all costs of suit. 

An appeal was preferred against this decision to the Court of Siid- 
der Dewanny Adawlut. The principal grounds on which it rested 
were the fact that the decree of the Povincial Court was in direct 
opposition to the award of the arbitrators. The respondents on the 
other hand maintained that the alled|ed award was contrary to the 
Furaiz or law of inheritance, which cirpiimstance was itself a proof 
of partiality and smch as to render it null and void. The case came 
first to a hearing Wore Mr. J Ahoiuiy, Officiating Judge of the 
Conn, who ordered further evidence to be taken by the Court below* 
A number of witnessee were examined and their depositions sub- 
milled for the consideration of the svmerior Court. On the 19th of 
April 1^7i» the Chief and Fourth Judges, of the Shidder Dewanny 
Adawlul <W* Leycester and W. Dorm), afiw much consideration 
detorminM that the decree of the Court below ahould ^ left unr 
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touched* became the award of (he arbitralore was not lit to be up* 

held, it betog unequal and partial on the face o|U; because it was not J " 

carried into effect except by givlngone moiizainto temporary posses* 

sion of one party and the other mousa to theother party, whereas adi- Kb^ sod 

vision of half and half was ordered; and because it was not calcu* others, e. 

fated to end disputes and did not do so, for it contained a clause that 

either party being dissatisfied might have recourse to the Uw of r”? Kbau* 

inheritance. As to the award produced by the appellants, the snd mu* 

Court deemed it t > be entirely spurious, the true one being thU ®^her. 

brought forward by the respondents as desposed toby Miilltk 

liloohummud, one of the arbitrators. The disposition ordered to 

be mode by the Provincial Court, was, for llie above reasons, 

declared 40 be in every respect correct and proper and the decree 

was affirmed accordingly. It may here be mentioned that Nijs- 

rut, one of the original defendants put in his claim to share as a 

son of linamoodeen, but his allegation ae to his bieing the son of 

that individual was considered disproved by the Court, as well by 

reason of the presumption arising from the non-mention of him 

as such at the time of the award, as from the positive testimony of 

two witnesses connected with the parties who negatived the 

asseKion. > 


ANUND MYE BISWAS, Appellant, iBer. 

versus m y - 4 , 1 , 

The COLLECTOR of the Zillah 24 Pergunnas, Respondent. 


THIS case involved a claim to au annual reduction of Ks« 
561. 4. in the whole sudder jumma of the Pitltah estate in pergun- 
na Calcutta, and for a refund of Rs. 3,9*28. 12. on account of rent 
received by Government from 1216 to 1222 S inclusive, at the 
above yearly rate. The suit was instituted by* the appellant in the 
Calcutta Provincial Court against the respondent, ou the 18th of 
March 1817. 

The plaint set forth that the plaintiff purchased the Pultah 
estate with all the rights of the former proprietor at the Com- 
pany's public sale, on the 12th of Assin 1216 B S. for Rs. 5,605 ; 
but, on taking possession, discovered that,^of the 1,417 beegahs^ 
® 1 biswas of land specified in thf register of the estate, 249 5ee- 
gahs, 8 biswas \4 chiftaks occupied by gardens and factory, were 
exclusively in the possession Goveroment, who neither paid the 
rent Qiemaelvee nor deducted it from Uie amount of revenue fixed 
on the estate; that a refund of Rs. 4,200, had ou a former occaMou 
been conceded by an order of the Governor General ^in Council^ 
dated 8th Febrnury I$I1, on tb4 reports of the BoaA of Revt- 
ttue, to the recent proprieters Messrs Fairlie, Fergusson and Co 
in ^nsideration of their llbt having enjoyed pMseesion of thesq 
lands; (hat, in consequence of this, the plaiuttff had repeatedly 
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Riibmitted petitiony to the Coflector and Board of Revenaei fora 
reducdcfii of the reiit, accompainied by copies of tbe reporte nnoe 
by the Collector, dafed thfi 28lh and 30th of November and 2d of 
December 1811, and the ordern Isened by the Board of Retreaue, 
on the 3d and 30th of Npvember and 6th of March 1810, but no 
attention had been paid to them ; and that being and having been 
every year, subjected to ^reat dilficulty and loss in discharpng 
the Government Revenue in consequence of non-possession of the 
above lands and no deduction of their rent being allowed, he npw 
sued by order of the Board of Revenue, for « reduction of 
56 1 • 4. being the annual rent of 249 beegahs, 8 bi$u>fis 14 chiitttks 
of land as iScertaiped by the measure generally used on tbe estate 
and for a refund of the surplus revenue received by Government. 
The Collector put in a reply to the following purport. 

The Pultih estate, on the issuing of the usual notification for 
a public sale, to realise the arrears due to Governroenl, was pur- 
chased on the 26th of September 1809. in the plaintiff’s name, by 
his father Prahkiaheh Biswas and the revenue assessed on it duly 
discharged every subseaiient year in several payments. He never 
complained of any deficiency in tlie quantity of land. On the 
contrary sii? months after the purcVse he presented a petition to 
the Collector, stating that he had possession of the lands 

and was satisfied with his bargain and requesting the union of the 
estate with certain other talooks, his prone»‘ty. under section 6, 
regulation 25 of 1793 ; 4 iior did the plaintiff or his father prefer 
any complaint on the subject wiihin one year from the time of 
purchase, the period prescribed by the regulations. The above 
estate is an undivided mehal and not of the nature of those lands 
into which by section 29, regulation 7 of 1799, the Collector is 
bound to maxe an investigation. When the notification for a 
public sale was issued, the plaintiff ought to have made bimsetf 
acquainted with all the particulars before he purchased, hut after 
a sale has bden concluded the purchaser is entitled to all profits 
and liable to all losses that may ensue. Tbe regulations distinctly 
declare that the purchaser of lands at a puh\i<^ must ascertain 
the particulars of the jummvL and the extunt of the property 
Government do not^guarantee to the purchaser any thing- beyond 
fhe right of the former possessor in the land sold. The formey 
tenant was, for many years, in possession of the lands purchased 
by (he plaintiPat the public sale He never was in possession o( 
any additional land nor after Ibe estate was sold and the plidntiff 
had been seized of ^it, were any lands appropriated by Govern- 
ment for factories or other ptirposys. ITie present claim is there- 
fore quite groundlesff in (he n^, alter of Fairlie, Fergusson and 
Co. Government nevei^ordered of araiborized any reduction in the 
jmnma of the Paltah estate. , , 

On the 5th of Pebruarv 1823, the Senior Judge of the Provincial 
Court passed judgment in this case, to tbe following effect. “ At 
of the public sale, the former proprietor i» possession 
ofexfictiy t^e same quantity of lasid as the plaintiff now bolds and 
accordiniiy had duly paid the whole revenue filed dn the estate. 
The plaintiff, therefore, who after the na'ification of a public wie, 
kiioinsi|^ tiMl dtiibaralely purchased the properly as enjoyed by 
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Ihe foMtr pMt^tor« could in no poniblo wty be eotiiled to rent IWIT. 
lor lande wbicb weie never in the poseeeiion of the fbemer pro- 7 TIT* 
prieter and consequenily hj« claim to the rddurtion of rent wae 
({uUe untenable. Under dauee *2, aet tion ‘29, regniation 7,1799, 11 m Cot- 
the plaintiff ought to ha«e preferred hie claim to the Collector or l»*irjor af 
the Board of Revenue within one year. He had failed to adopt *5t«b 
thie Une of conduct and bad moreover t>re^en(ed a fietition to the 
Collector, etaiiiig that he was aati»fied with the land* and jfewiMtt, 
and requesting that the eetate might be iiicor|ioraied with c'ertain 
other of his /ufooiis. thereby ^hewtng that he had no ground of 
complaint. No weight can be attached to what has been itated 
by the plaintiff in reply to the qat-siion of ilie Court, that the delay 
ill preferring the claim was occasioned by his iSeing ignorant how 
much ground was occupied by the Government factory and gar- 
dens, for it was iiicredtbte that the plaintiff should not have 
ascertained in seven yeari« aftbr his purchase, wjiether he had ' 
obtained possession of all the lands d. tailed in the register or not. 

From the Fngiish letters filed bv tln^ plaintiff it appears that 
Messrs. Fairiie, Fergussoii and Co., the funner possessors of the 
above estate, did not recover the amount of the revenue for the 
land occupied by the Goverfinieni factory and gardens while in 
possession, but were alkiwetl a certain sum by Government two 
years and some months aAer the sale and Kiiccessiou of the plain- 
tiff, in 1811. Under these circuiiisiances it cannot lie inferred 
tiiat any reduction was made from the jumma.** He therefore 
dismissed the suit with ^'o^ts. 

'J1ie piaintiff appealed from this decision to the Court of Sudder 
Dewauny Adawlut Ihe pleat of appeal were the same in piir|>orl 
as those contained in the plaint preferred in the Court below. 

T he respondent in answer pleaded that from the decrees passed 
by the Court, in the cases of Uof)rgaper.Hhad Bose, appellant, versus 
1‘lie Collector of the *24 Fenmimas, respondent, decided oii the 
18th of August 1806, and of Baboo hiijiiaib and Olivers, appellants, 
versus Ihe Collec tor of Buixlwan, respundeut. on the 29i|i of May 
1817, it was clear that the appellants claim to a reduction of the 
jumnta fixed by the (sfheets of Governmeiit was iDddimssible under 
the regiilaiions. « 

The case came to a hearing or'tgiiiallv liefore the Second Judge 
(C. Smith), on the 27tli of January 1826, when all the papers and 
pleadings having been read, as well as three decreee passed by this 
Court, in the cases of Doui^apershad Bose, appellant, versus 1 he 
Collector of jthe 24 Pergunnas, respondent, decided on the 18lh 
of August 1806, of Baboo Birjnath and otbeil. appellants, versus 
llie Collector of Burdwan, respondent, on Ibe 29lh of My 1817, 
and of the Collector of Bartgliir, appeilanl, versus Major Hvder 
Beg Hearsay, respondent, on the 28th of July 1J24, he recorded 
his judgmeiit to the following %ffert. 

** Clause 2, section 29. regulation 7 of 1799, does not, in the 
slightest degree, affect the present chqm ; for it refers to secAitm 
10, reguiatioB 1 of 1793, aod was enacted to regelate the sale, of 
such entire estates ae should be put tip to nortion in two or more 
lots, the jumma ekargeajde on each having been separately ami 
diilincUy fiaed ptevtoes to such %aleu iy the present me the 
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estate was not divided into two or more lots at tbe public sale» 
wliicli topk place, on the 26th of September 1809i^but was sold 
entire and in the sani'^e state as when in the poseessbn of Fairlie, 
Fer^usson and Co., and, therefore, the circumstance of a year 
having elapsed before the action was brought does not bar the 
appellant's claim. In the next plat e there are certain circutu- 
slances peculiar to the present case which distinguish it from the 
three cases formerly decided by this Court ; for, in this case, 
Government being c'uivinced, on investigation, of the deficiency 
ill the qimntity of laud, refunded to the former possessors the sum 
ot Rs. 4,200, to compensate for the loss sustained in consequence, 
and if the former possessors were entitled to a refund of a portion 
of the Qoxernmeut Revenue, the purchaser at the public sale, who 
succeeded to all their rights, is likewise etititled to the same com- 
pensation. If there has been any delay in the insiiiuiion of the 
suit in consequence of an ignorance of the state of things, no 
blame can be attached to the appellant. He purchased the Pul- 
tah estate for Rs. 5.775, supposing that it consisted (according to 
the description at the time of sale) of 1,417 hteyahs^ 11 bi$was2 
cliittaks of laud, and one year after the public sale, in March 181 1, 
the above refund was conceded to the former proprietors. The 
notification does not make the slightel^l nt^ution of the deficiency 
in the land; how then could the real particulars of the case have 
been known ui the time of the public sale so at to deter the pur- 
chaser from V)tjviiig No portioti moreover of this dcBcient land 
api ears to be in the occupation of any third party against whom 
the appellant might bring his action and therefore the argument 
urged ill former cases, that the respondent should have sued the 
persons in possession does not apply to the present case. I'he 
appelUiii claims only a reduction in the amount of jumma and 
a refund of the surplus revenue already paid by him. Aud it ap- 
pears from the letter of the Acting Secretary to the Board of Reve- 
nue, dated the 31st of December 1819, that the Board admit thalt 
if the ap|)ellant relinquishes the above estate and it should ruTert 
to Oovernmeut it will be nec essary to make a reduction in the 
jfamma, proportionate U) the deficiency of laud, before it is again 
sold. The argument that no diminution in the amount of revenue 
was conceded to the^ former possessors is altogether futile; for 
their estate was transferred to another person before the deftciency 
in the laud was .*;stablished and they had consequently no induce- 
ment to exert themselves for a reduction in the future jumma. 
T he appellants statement with respect to 249 beegahs^S biswas 14 
chittakSn being the <5xtent of deficHency in land has not been 
denied in the answer tq the claim or other papers and this silence 
on the phrt of the defendant appears to imply an assent to the 
nature of the clmm/* Vor these roMons the Second Judge re- 
corded his opinion that it would be proper to reverse the decision 
of the Calcutta rroviuctal Court, passed on the 6th of February 
1823, and to award to the appellant for seven years from 1216 to 
1222 B. S. inclusive, the sumofRs. 1 ,685, (calculating at the rate 
of a Utile more than 240 Re. per dfimtim, or 15 anas, per beegah), 
aud for the ten years which had elapsed since Uie institution of 
the suit, namely, from 1223 to 14132 B%S. inclusive, at the same rate, 
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tho •«» of Rt. 2,407, or io the as^resete for 17 the eom of 
Hi. 4,092, fMivable by Government, oho ^houldi in futuret from ^ 

H. receive from him an annual revenue 4f Rt. 1,127; the coete BbM,^ 
of both Courts to be defrayed by the respoodent. TlieColiee* 

The case was next brought before the Third Judge (C. T. Sealy), 
oho ou the 5ih of February 1 626, recorded his MreiiMaa.. 

stance as follows* 

After an attentive consideration of all the papers and circum* 
stances of the present case, 1 am of opinion, that it clearly comes 
wUitin the provisions of clause 2, sectioti 29, regolatiou 7 of 
1799. By the above enactment the appellant was required to bring 
forward bis ohjectiaiis on the score of any deficient^ in the quari- 
tily of land within one year. As he has faifed to do this and has 
not bi'ought his action till after a lapee of seven years from the 
date of the public sale, his present claim is nut within the cogni- 
sance of the Court by the provisions of the ^bove regiilaiion. 

1 am, therefore, of opinion that the decree of the lower Court 
should be affirmed in every point.** 

Ill consequence of this difference of opinion the case was or- 
dered to lie over for the consideration of another Judge. 

The Chief and Fourth Judge8(W. Ltycesler and W. Doriii), 
accordingly next tookwup the case and having gone through it, 
passed a decree, on the 14tli of May 1826, in purport as follows. 

“ 1he plaintiff did not bring this action to be relieved from the 
bargain on the ground of any inaccuracies iu the advertiseincni 
exhi bited at the time of the auction nor to recover the remaining 
land of that specihed at the time of sale, if in reality they got 
possession of no more than one or two hundred of land, 

or whatever it might be ; but expressly for a reduction in the 
amount of jumma fixed by Governmeiit on the Pullah estate^ as^ de- 
tailed in the plaint — admitting that section 29, regulation 7, 1 799, 
is applicable rather to portions of estates than to distinct estates, or 
fnehals, still the spirit of it is applicable to all Shies, and, as well 
according to that enactment as to the practice of the Court in for- 
mer casesj the Judicial authorities have no power to reduce the 
amount of jtfmmq fixed by Government. There seems therefore 
to be no good reason for interfering wilh the judgment of the 
Provincial Court.** A decree was accordingly passed, dismissing 
the appeal, afiBrming the order of the Court below, and making 
all costs payable by Uie appellant. * 
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> THE^COMPANY'S AGENT for Salipetni, Apfuellaiity^ 

lif.v ^ vknus 

^ UAl NEELMUNEE MUTER and RAI PRANKISBEN 

MiTTER^ Respondent. 

fluent was instituted originally by the appellant, in the 

f.Ir»alt|5c- P»^v»ncial Court, on the 20th of Deoemiber 1819, against 

tre liAvina ^he respondents, to recover the sum of Rs. 11,428-— on account 
©mutedan 6f certain quantities of Saltpetre not duly delivered at the 
in«iu liiak- eallpetre factory, at Patna. 

iiig himilf plaint let for^h that Kaleepershad Chukurwutee, received, 

retpofiaible different times through Rainsoonder Mitter, the d^wan of 
jor the till- the saltpetre factory, at Patna, the following sums in advance and 
iUelrlL ^?^ve hii receipt for the same, vis. Rs. 10,000, on the 2d of 
memeiits February ; Rs. 2,600. on the 12th of May and Rs. 9,375, on the 
uy ihi con- 5^8th of September 1818, forming a total of Rs, 21,875, under 
usciors, ail engagement to supply 3,500 maunds of refined saltpetre ; that 
ueivfd »a-' Mitter took from him two ikrarnamas or acknowiedg* 

leacci for — one for Rs. 12,500, dated the 1st of April 1818 ; the other 
thcftiipiiiy for Rs. 9,375, dated the 28th of September 1818, secured on 
i'*^.i\^*\***^* guarantee of Munohur Bunhoojea tci the* Agent and himself and 
wlug ®*®culed an lArarnama in the shape Of a security bond on the 
reiidy fur* of October 1818, setting forth that the contractors were 

nisltcd sc- responsible to the agent for the repayment of the advances made 
curity, held to them iti 1817 and 1818, according to their agreement, and that, 
tioQ by *ibe **' evsnt of their being unable to discharge the amount, he 
a^cniwdl (Rtmsoonder Mitter) would make good the deficiency from his 
lie similise own funds. Subsequently Kaleepershad on various occasions 
tbr^ciM supplied l,()7 1 maunds, 19 seers of refined saltpetre to the value of 
fcmicctr ^^15, and then disappeared without liquidating the balance 

the other advances and Munohur Bunhoojea is dead. Under these cir- 

surcties, cuinstaiices the aihouiit now claimed is ret'overable from the above 
d^wan under the ikrarnanm executed, on the 1 7th of October 1818. 
'I'he dewan behig dead and his sons (the defendants) having sue- 
mded to tiie possession of his entire estate the present suit is now 
kiiiituted against them.. 

The defendants in reply altogether denied the plaintiff’s claim, 
and stated Hiat the agent at the factory had the power of making 
advances and that their father Raottopnder Mitter Wed the 
situation and performed the duties dewan, being subject to the 
controul of the agent, but was in no way authorised to advance 
money ; that it was contrary to all usage to take an ikrarnama or 
deed of aokpowledgment fbr sums advanced, from the dewan, nor 
had any of the commerciak agents ever, taken an ikramama, by 
way of a security Imnd on money lent, from the officers of their 
establishment; that if the plaintiff, dfho had persecuted their 
(the defendants) father in order to make him resign, had forcibly 
comfMtted him to execute thq aboVe deed, it was clearly void ; 
that if the plaintiff really had eonsidefed such ikrarnama to be a 
valid and btadtng instrument, there was no necessity, after it had 
been executed, when Mtiaohur'^Bunhot^ea ^e sui:ety of Kaleeper- 
ahad ChttkunrOlee (to wbofli the^Advauces l^e re made) went to 
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Bengal, to have taken the lecurity of hie Iroiher Ramdhun Bon- 
•hoojea, which was done, as appears from ihe perwti^nmm, addressed 
to the above surety, on the 2Ut of OctcAer 1818; that hesides 
Kaleeperiihad Chiikurwutee to whom the advances sere made was A^ntfor 
alive and residing in mauxa Achoiina, pergunna PiindwalnjMUiHMrv «• 
zillah Hoogly, and although Munohur, his surety, was dead, yet 
his brother and heir Raindhun Bunhoojea was in possession of h»s aii 

estate and worth many thousand Us. ; that these persons ought rrsokbhea 
to have been sued, and as the pUintiifhad not proceeded against Mitkr. 
them, be ought to be non •suited on tlie present occasion, and that 
the agent, whose continued hostility compelled their father to 
retire from the situation of dxwan and to g'^ve up^the act ounU of 
his office, would never have accepted his resignation had he 
considered hiq^ responsible on any account. The plainliU' in 
rejoinder stated that the defendants father himself received the 
monies advanced for the provision of saitf)eti;p lic^titiously in the 
names of others, executed in consequence the ikrarnama dated 
the I7th of October 1818, and, in conformity thereto, hirnself re- 
paid the sum advanced to Ratnjye Mitter, a contractor ; that the 
amount now claimed was due from the defendants under the above 
deed and th.it there was r^o neceseily to sue Kaleepershad Chu- 
kurwutee or Ratndheie Bunhoojea- The defendants in replication 
reiterated their former allegations, denied that their father received 
the sums advanced ostensibly in the name of others, and contended 
that Ramjye Mitter, a contractor for saltpetre, repaid, from his 
own funds and with his own hands, the money which had been 
advanced to him by Government for the supply of eaU()etre as 
oould be substantiated by an iArarnama, executed by Ramjye, on 
the 27th of February 1819. by the petition of Rai Neelmuute, one 
of the defendants, ^ated Uie 23d of September and the perunutmas 
issued by the plaintiflf, on the 28th of A|>ril and iilh of May, in the 
same year. 

On the 2Qth of January 1823, the Second Judge of the Provinci- 
al Court, expressed his opinion that the plaiotilTs claim would not 
lie against the defendants. For the authenticity of the ikrarnama^ 
dated the J7tb of October 1818, had in no way been established, 
and ei en if it had been, the execution^f any such deed by the 
father of the defendants, who was one of the subordinate officers 
of the factory, was contrary to all rule and usage. Nor did it 
contain any stipulation binoiag the heirs of the late Ramsoonder 
Mitter to fullii it; and from the circumstance of Uie plainiilf's 
having, subsequent to the date of the above ikrarmama^ made 
Ramdhun Buimoqiea become surety for Btunohur Bunhoojea (the 
•urety of Kaleepershad Cbukurwutee), there was reatop to suppose 
that he (the plaintiff) considered the ikrarnama to be irregular and 
invalid. He accordingly dismissed the suit with costs, Isaving to 
the plaintiff the option at proceeding against Kaleepershad and 
Kamdban Bunhoojea (torety of the late Munohur Bunhoojea) 
for the amount of his preseot clatnw * 

Government being disstt^fied with the foregoing dectemn ap» 
pealed to the Suddsr Oeweno j Adawlut. I'he case came to a 
nearing ortftoally bajAra the Second Judge (C. Smith), in the pse- 
■enct Si the vakitis m the pattidi, on the 3d and dth of Juae 
when he delivered bis judgment to the foUowiog effect* 
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CASES tN THE SCDDEfl DEWANlrtr 

** I am of opinion that the autbentici^ of the deed eaecated bf 
JElamsoonder Mitter, late dewan of the ratna factory, on the 1 7th 
of October 1818, is estLbiished by the Rename appearance on the 
face of it, the eridence of Munohur Sin^h and the original English 
petition, dated the 14lh of February 1819, filed with the proceedings. 
This deed sets forth that “ certain sums of money advanced by the 
agent to contractors on security for the provision of refined saltpetre, 
in the years 1817 and 1818, shall be realized from the contractors or 
is default thereof the dewan, (the assistance of peons being previ- 
ously granted to him) shall mtfce good the deficiency from his 
own funds.** — T*he expression such contractors as received ad- 
vances from Government, in the years 1817 and 1818, for the 
provision of refined saltpetre** on iecuriiy" is of essential impor- 
tance in the present case, for it is clear from two ikfmrnamas^ dated 
the 1st of April and 28th of September 1818, that Kaleepershad 
Chukurwtitee, on* giving security, received in that year from the 
Treasury of the Patna factory, the sum of 21,875 Rs. of the 
Company's money for the provision of refined saltoetre. 'I he 
plaintifiT after deducting from*4,000 maiinds valued at Rs. 6.4. per 
fiiaund, 1,671 maunds, 19 seers, which, at the above rate, would he 
worth Rs. 10,446. 13. 6. has brought hi« action for the balance not 
delivered, vi*. 2,328 maunds, 21 seers of saftj>etre, and the defen- 
dants have, in no way, proved that they did provide more than the 
above quantity. Kaleepershad having left Patna and gone t.» his 
home, which was situated a great distance from thence, it was out 
of the power ofthe aaeiit at the Patna factory to send the peons 
of his establishment to receive the saltpetre or the balance due ac<i« 
cording to the deed. Whether therefore he He alive or dead, the 
plaintiffs claim against the heirs of the late Ramsoondcr Mittef 
is perfectly regular and correct. The plea that Mimohnr Bun- 
hoojea and Ramdhun Bunhoojea were securities is altogether 
irrelevant, inasmuch as it does not appear from the above docu- 
ment that Kaleepirshad omitted to give security; on the contrary 
the said deed was executed in consequence of advances made by 
the agent during the years 1817 and 1818. to contractors on secu- 
rity. Besides from all the circumstances of the case and the 
power vested in the respondents father for the management of the 
affaire of the factory, there is strong reason to suspect that the 
contractor and his first and second surety were the creatures of 
the late detean, who was by no mhans unconcerned or unac<» 
quainted with the secret history^^fthis transaction and the embez- 
zlemeiit of the Company's monev/' Under these circumsianees 
the Second .Yudge did not deem it proper to affirm the decision of 
the lower Court and declared his opinion that judgment should 
be passed for the appellant awardirfh^'to him the sum of Rs. 
1 1,428, payable by the respondents^ umq should likewise bear all 
costs, ' 

The case was next uken up by the Third Judge (C. T. Sealy). 
on the of January 1827, *who recorded his opinion in the 
followthg terms. ^ ^ 

•* In this ease, it appears that two persons are stated to have 
witneaeedthe lAronMuiia, dated thq I7tli of October 1818, of whom 
one it deed* The ether (Munbnit Singh) has d^eed that he 
attested the above deed at the request of the dcgnui at the factory ; 
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that lUmimiidar Milter was prttent at the time, bot^that h« twf. 
(the wiineti) neither heard him acknowledge.or deny the eaacu* ^ ■ 

lion of it. And although, in an original Kiifflinh petition, dated 
the 14th of February 1819, purporting to have been preeeiited 
Hamsoonder Milter to the Board of Trade, (filed among the ••liertrt,*, 
papers of ihit caee), he etatee that he had, at the request of the ***** 
agent and under the idea that the former servanU would be con- rII 

tinued in their situations, eaeonted ii deed making himself respoii- |•rllakistlea 
sible for the good conduct of the rudder and mo/ussil omia^ and Mitur. 
though it is probable that some ^amama was executed, yet 
the authenticity of the document now brought forward has in no 
way been established, nor has the signature of Hamsbonder Mitter 
thereto been satisfactorily proved. It it moreover set forth in that 
document that if the contractors failed to supply the saltpetre 
according to their agreement, the agent at the factory should, 
according to the regulations, appoint peons to asdst him (Ram- 
sounder) and he would be responsible for the default. The agent 
however had neglected to fulfil the conditions of the deed. Even 
supposing Hamsoonder Mitter to have executed the deed in ques- 
tion, 1 am of opiniop that it only meant that if such contractors as 
gave security on receiving the»advances, or their sureties failed to 
provide the saltpetre he (Namsoonder Mitter) would be responsible 
for the default. But it appears that Kaleeperthsd is alive and 
that the heirs of Munohur Bunboojeahis first surety are in the 
possession of his estate and provided with abundant assets. 

Hamdhun Bunhoojea the second surety for Kaleepershad is also 
alive and residing in ziilah Hoogly within the jurisdiction of the 
Calcutta Court. The ealtpetre agent ought therefore to have 
sued the defaulter Kateepershad, the second surety Rarndhtin 
Htiuhoojea, and the heirs of the first suretv. As he has not followed 
this course, 1 am of opinion that he should be iton>suited." 

The case was next brought before the Chief and Fpurth Judges 
(W. Leycester and W. Dorin), on the 14th of May 1827, who, 
after a careful consideration of all the circumstances of the case, 
passed the following decree* 

The substance of tbb defence in this case seems to be ** 1 st. that 
there waeno such security bond executed by the deceased, — 

-ndly, that eupposing any such to have been executed, it must 
have been taken by compulsion, for it was agains^ait usage and 
propriety to take such a bond from a minieterial officer of the 
faciory— 3rdly, that at all evenfi the suit was irregular for the pt lu- 
ripal dofauUer Kaleepershad, and the heirs Qi the first surety 
Munohur, should have been first proceeded ijgaioft. 

First, then, as to the question of regularity * 

Supposing the security bondt dnder date' the 17th of October 
1818, purporting to be fromthf dtwun of the facfbry in favor of 
the Government agent for ealtpetre, to have been duly executed, 
it sets forth that certain monies advanced for the years 1817 qpd 
1818, to a contractor for the provieion ofnaltpetre shalt be foJIowq^ 
by the due delivery of given quantities of saltpetre ; dr that tha 
deiiNim^(ceriain aeeistance ehapeof peone. i&e, being previouely 

afforded him) will heraepqnnble wiih|its own foods for the dafanll* 
h is stated by the plaint^, and not disputed by the defendanUt 

voi,. IV. K a 
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that Kaleepershad was the contractor ; and ibfit defaoH toolc 
place oft his part to the ealeat laid in the plaint. Under these 
ciTi'umstauces there itef ms no reason why the Government should 
not sue on this bond, if they think proper, notwithstanding there 
was another surety, prior in point of time, and also a surety of 
that surety, posterior in point of time, and notwithstanding the 
principal debtor has not been sued. The plaintiff states him (the 
principal debtor) to have absconded ; and it is clear that whether 
he has absconded or not, he has gone to a distant part of the 
country and the defendants neither alledge that be has assets, nor 
point out apy. 

As to the other surety whose heirs are stated to have abundant 
assets, it seems optional with the Government to proceed first 
against which of the two snreties they please, and supposing the 
Government to have enforced payment from the defendants, as 
heirs pf^he alledged surety Hstnsnonder, the only question would 
have been, how far the defendants might have had their action for 
proportionate contribution against the other surety for the same 
principal debt ; besides their undptihted right of action against 
the principal debtor, whenever he should be forthcoming and 
solvent. On the question therefor, e as to the regularity of the 
suit, it seems fit to be sustained, as noW ^>roiight. 

Then the neat and main question, as to the merits, is whether 
the bond is to be enforced. 

But the evidence brought to its execution by Ramsoonder ap- 
pears to the Court insuffit ient; for the one witness brought to 
speak to it, does not state facts from which its due execution can 
be gathered, especially under the suspicion raised by the circum- 
stances of the case, that the dewan must have been under coer- 
cion, or undue inftuence. And the paper (an English petition), 
purporting to have been written by Ramsoonder, in May 1819, 
referred to in the pleas of appeal as confirming the one witness's 
testimony, and as being, jointly with it, suffiftietit for proof, does 
not, in the opinion of the ('onrt, conffrm it; but only leaves it 
under the same suspicion as before of having teen taken, if taken 
at all, by undue inffuence. • 

And it should be remarked that when the contractor, Kaleeper- 
shad executed engagements for providing saltpetre for advances 
made to him, he gave Munohur as security in tlie usual course ; 
and only sometime afterwards appears this alledged secuiity bond 
of the deman, purporting to bind him personalty. And though it 
is alledged that the dewan was the real contractor in the names of 
others, yet this is denied by the defendants, and is not in proof. 

Under the whole vitiw of the case, the Court do not look on tlie 
evidence adduced by the plaintiff as affording sufficient proof of 
the due execulAOO of, the bond, by the late deunin^ and for this 
ftasoa alEriu the-deeme of the lower Court.*’ 
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T, HOO (Attorney of Thoha* Hctt, deenaAed)* 

Appeliant. # 
versus 

PETER MARQUIS, RespoikdeBt. 

THIS tail waBuiitituted by T. Hutt, (lince deeeMfd), in tbe sufemRfl# 
Court of the suburbs of Calcutta, on the I6th of March 1813, W <1** »a- 
against Peter Marquis, to recover possession of one luini^ir-.. 

seventeen biswas of land together siiih a tank and garden ap *»■*» *'♦ **»«• 
pertaining thereto, situated in Entally. The plaintiflT was an 
inhabitant of Chandnee. The plaint set forth «thai the {daintifCs 
father (T. Hutt, senior), was in the pilot service ; that he purchased •“ 
fourteen 'Ottilias of the land in question, from Sookhdeb Gliosa and 
one beegakf three biswas from Patichoo Das, together with the Uw/io^ilTc 
garden, tank and buildings thereunto appertaining; that, jo the •uitiutii^ 
year 1783, he obtained a Pottah and continued in postessiou 
during his life time, regularly paying revenue for the same: that, 
besides the above property, he purchased two buwas ten chittacki in 
of land, with a house in Nulpokhnrin, within the limits of Calcutta, 
as well as two other pucka liouses in the same neighbourhood; 
that he died seized of tlfe%bove property in the year 179^1, leavinyr. 
besides, at bis death, effects and money to a considerable amount ; iihI ot iim 
that the plaintiff btung a tiiinor and his father having died iutes- i»ur< h.tKct 
late, his mother Lucy Hutt, took out letters of administration 
from the Supreme Court ; that, on his father's death, his mother 
obtained a pension from Govemmeut of "20 Us. per mensem, on 
which and the proceeds of the property left her by his father she 
lived and supported the plaintiff; that in 1811, the plaintiff came 
of age and discovered that the defendant had got possession of 
the Kntaily property, under an allegation of purchase from his 
mother; that in the year 1817, the defendant came to him (the 
phuiitiff) and tried to prevail on him to execute a Te'ease, which 
however he refused to do and denied his right under the puf> 
chase ; that finding the defendant had collusively obtained the 
registry of his name aa proprietor in the Collector's office, he 
brought this action intending to sue for waijfe and ruesoe profits 
at a subsequent period. The suit w*as laid at 2,220 Us. 

The answer of the defendant w'as to the effect that Lucy Hutt be- 
ing much in want of money for the purpose of repatnog the bouses 
left by her late husband, in the town of ('ulcutta, which houses 
were in a ruinous condition, sold the Entally property to him. for 
the sum of 500 Rs. ; that the sale took place, on the 7th of March 
1800, when the defendant immediately obhaioed ixissess^n ; thiit 
the plaintiff’s mother, by meansa^f the puachase money, repaired 
the houses, in Nulpokhuria, within the dty of Calcutta, and let 
them, supporting herself and her minor son wi|h the rents there- 
from derived ; that on his application to be registered as proprie- 
tor, a proclamation issued from the Ccjlector’s office, on the “3^ of 
July 1812, for the appearance pf any counter clainiants and« no 
one appeared although the plaintiff had then atuined the age of 
majority ; that he had rejularly paid the rents aud that from the 
date of bis purchase to the presdbt plamt, a period of Aeai;1]f 
eighteen years had elapsed. 
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In replication tbe plaintiff alledged that hie motbar never wae 
in want qf money and that tbe plaintiff, having reiided within tbe 
city of Calcutta, wae ^hotly ignorant of the existence of any pro* 
clamation. 

Among the documents filed by the parties were a certificate, 
that the widow of T. Hutt, senior, was entitled to a pension of 20 
Ks. per mensem. A Pottah signed by the Collector. Letters of 
administration granted to Lucy Hutt, widow of the intestate, de- 
ceased, dated ia 1792. Tax bills forT. Butt's houses, in Calcutta. 
A letter from (J. Miller) apparently son of Lucy Hutt, stating the 
sums expended in the repairs of her houses. Pottah to P. Marquis, 
dated 21st of April 1815, for property in Eutally described as 
being late the prop^ty of T. Hutt. Bill of sale to T Hutt of one 
beegah three cotiahs from Panchoo Das. Ditto of thirteen* coffaAs 
from Socikhdeb. Bill of sale by Lucy Hull to the defeudant in het 
capacity ol admiMistration to the estate of T. Hutt. Various wit- 
nesses were produced who supported the respective allegations of 
the plaintiff and defendant. 

On the2]8t of February 1819, the Judge of the suburbs gave 
judgment in favour of the plaintiff, considering that the sale by 
the plaintiff's mother during his minority was not valid and 
could not be upheld ; disbelieving the all^^tion as to the necessity 
which existed for raising money to repair the other houses, and, 
admitting its truth, being of opinion that it did not confer the 
power to sell. The defendant was at the same time declared at 
liberty to sue the plaintiff's mother for the recovery of tbe pur- 
chase money. 

1'he above decree, however, was reversed on appeal by the 
Calcutta Provincial Court, on the 24ih of December 1821. Tbe 
Second and Third Judges of that Court expressed themselves of 
opinion that the price paid by the defendant for the property to 
the plaintiff’s mother was a fair and reasonable price, with refer- 
ence to the value of property at the time; that, according to the 
law by which the succession of the parties to the deceased's estate 
was to be regulated, the plaintiff was entitled to two-thirds and 
his mother to one- third — consequently the sale by her could not 
be held to be void; and that if the plaintiff deemed the price 
received by his luoihlr to have been inadequate, he was at liberty 
to indemnify himself by making an equivalent deduction from her 
share of the properly upon coming to a division of it with her. 

From this decision an appeal was preferred to the Court of 
Sudder Dewanny Adawlut, by T. Hoo, attorney for the plaintiff, 
who had died in the interim. On the 12th of June 1826, the 
Second Judge of the Sqdder Dewanny Adawlut (C, Smith), recor- 
ded his «Spinion that tne decree of the Court below should be 
amended, and that the%aie by the Mother of the plaintiff ehould 
he held to be good and valid for one%third of the property and no 
more, she being entitled to eo much only and consequently with- 
out jiuthority to dispose of more. On the 7th of April 1827, the 
Fifth Judge ( A. Ross), declined liis opinion that the decree of the 
Court below should be affirmed. He observed that the name of 
Peter Marquis was registered in 1 8 1 5, as proprietor of the land 
purnphased by him, thaf is five years after plaintiff bad auained 
file Age of majority, and that the objection should have been 
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¥fg«4 before: that the plainUre molMr bad clearly a ngbt to l«r. 

oM tbird ofher bueband’e profterty. and that it bad aov been by — 

an» means established that the property gpw under litigattoUf Hoe, s,: 
which she had ditfiosed of, exceeded that proportion. Fswf Mer* 

The case was next taken up by the Chief and Fourth Judgee (W. 

LeyCeeter and W. Dorin), who deemed it neceeeary to iheformaiiofi 
of a correct judgment to eontult the advocate general on the qi<ei* 
tton of Engliah law which it involved On the 8ih of May, the Col* 
lowing question was accordingly propoundtd to that oScer. 

J'horoas Hult, an EngliAhman, (in Uie pilot eervica), died in 
1792, at Calcutta, leaving a widow Lucy Hutt, (a native of India), 
and 'fhomas Hutt, a son of the marrii^, then a mhtor ; and ha 
let! property, consisting of two houses within iKe town of Calcutta, 
and one* house with 1 beegah^ 17 dtficaf of land without the town 
at Ent.illy ; and sundry personals, betides about 1,000 Rs. in cash. 

Letters of administration were granted to the widow, (the deceased 
having died intestate) by the Supreme Court, in the saoAi veer. 

On the 7th of March 1800, the widow, as administratrix, sold the 
hiiiise and ground at Entally to Peter Marquis (not a British sub* 
jei’t) for 500 Rs. and possession was given accordingly. 

In the year 181 1, the son (T. Hutt, junior,) became of age; and 
in 1818, but not befure,Jbroflght a suit in the tillah Court of the 
suburbs, against Peter Marquis, then and now a resident of the 
suburbs, to set aside the sale, as made without due authority. 

A Pottah seems to have been taken out by the purchaser in the 
usual form, and after the usual proclamation and notice, from the 
Collector's office, in 1815 ; and no hindrance seems to have been 
offiered by Hutt, junior. He alledgss that he did not know of it. 

From the evidence in the case, the Court infer that the sale 
by the administratrix was not an indiscreet or unnecessary one ; 
thiit it was made with a view to effect repairs in the two Calcutta 
houses — and for a purpose beneficial to the estate, and that the 
chief part of the proceeds was so applied, and no«part applied to 
any unfit purpose. And the price, according to the rates of the 
time (though they are now higher) was not an inadequate one^ 

Your opinion isj^equested whether, under these circumstances, 
end considering the long possession of the purchaser under the 
sale, and the non-molestation of the minor Tor several years after 
he became of age ; the Court would be justified under the English 
law. in upholding the sale, and leaving the son lo get sn account 
of the application of the proceeds from the executrix — or wlifTher 
the sale must at all events be held invalid — tliat is to say, whether 
the decisions hitherto made by the Supreme Court recognize or 
not tales of land by an administrator; afi4 if they do, whether the 
ground is narrowed to sales fq^ the actuq) payment of aebis, or is 
generally for purposes beneffeial or necessary to^the estate. 

It should be observed thatan the case in question, lbs estate was 
not insolvent ; nor, as fares appears, had there been, when the 
sale took place, nor has there since been, any separate afsignment 
of the respective rights of the widow and the too in the estat^*^ 

The reply of the Advocate General was to the following efiecL 
** There hae been to rfiacb difference of opinion in the Supreoie 
Conn, upon the vahodii questions connected with real pio|pert|, 
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litiT. In this coontty, that 1 f^el aon^fe heiltailoii in giving my opinion' 

- ■ “ on the case edbniitted to die froth' the Suddet DewOhny AdOwlut. 

I believe « however, th^it It ctevOIr has hitherto been decided that an 
qui^ administratrix of an in testate’s Mtate could make k good title to a 

purchaser of any Of the real property Of the intestate, if he died 
ifolyent; and if lands in the are to be considered in any 

degree, in the light of estates in fee simple, which seems to have 
been held in the case of Gardiner versus Pell. — 1, Jacob and Walker's 
reports 1 do dot know how such an administratrix can convey 
Btich estate. My own opinion is that she cannot, and that the 
vendee, under her conveyance, may at any time within 20 years; 
be ousted by^ ejectment, (am coi^seqnently of opinion that the 
Court would not be justified, under English law, in upholding the 
sale in question. But it seems to me that exercising (as i* under- 
stand the mo/ksitl Courts to do) an equitable, as well as legal 
jurtsdiciioD, the, Sudder Dewanny Adawlut may well require the 
heir^-at-faw to account for, and refund to the purchaser, such 
portion of the purchase money, as shall be proved to have been 
expended, for thebenedt of the heir-at-law, on any other property 
to which he also succeeds: and if it can be shewn that he inherited 
from, or took under the will of his mother any property sufficient 
to make good the amount of the purchasemoney, I think it would 
be consistent with the Rules of English Equity, to compel him to 
refund the whole amount of such purchase money, with interest — 
of course setting off Such reduction against the mesne profits.'' 

Having perused the above reply and taken into consideratiou 
all the circumstances of the case, the Chief and Fourth Judges re- 
corded their opinion that the decree of the Provincial Court should 
be reversed and that the appellant should recover possession of 
the land sold, on condition of his paying, within the period of six 
months, from that date, the amount Of the purchase money paid 
by the respondent to Lucy Hutt. Final judgment was passed ac- 
cordingly. Tha decree did not provide for payment of interest, 
Hie Court deeming it probable that the mesne profits had exceeded 
the interest on the purchase money and it being deemed adviseable " 
to leave that question ojieu to future adjustment. The appellant 
end Lucy Hutt were left to adjust between each other the proput- 
lion in which each' was to contribute to the refund. 
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KUREEM BUICSH,ftoa of Buksh, dtcetMKly Retpoodeiit. July nu*u 

THIS tuil vftf ioslUut^d in tbt Patnn cilv Couii, ott tlie cff Ar<H>rJI«y 
February 1805» by the appetUot'e father. Fiieeehooiiwu againet J******* 
Nadir Buksh, in formd pauperis, to recover poemmn and he uw*TiJe*" 
regieiered ai proprietor of ooe*tbird of ialaok llahbukehpoor. See, tn (K*inK 
pergiiiina Aaeeinabad. IV action waa laid at Ha, I,7b6.bfiiif «•»«»»* mui 
oue-third of the trieiiiiiat juusma and Re. 2.t66» ona*thtrd of the 
prit e realised by the public sale of the above lalook^ whii:h wat * 

lubsequently set aside — 1 otal Re. 3,93*2. * tiude ituo 

Hie plaint set forth that Moohummod Buksh. proprietf»r of the 
entire talaok above mentioned, had a eon named Nueroolta and a [|(^**‘‘^** 
diiiigliter named Tajun. After their death Kad^r Bukeh. Nadir 
Bukeh. (the defendant) Deedur Bukeh and Munnooa, the tone, and 
Mnssiimmatit Rookun and Noorun, the daughters of Nuerooll a 
and the piaintiiF Fueeelioodeen, son of Tajun, siici'eeded a« he»r», 
to posee>eion of the estate, which, by the muiii ii con'«ent of the kemt; aoie 
parties, was managed by Kadir Bukeh, who distributed to all bc»r will 
their proper shares of 4 >ro(lta->gubsequentty there was a ditpuU 
with Kadir Buksh relative to tlie plain Uif's share, namely, the third ^ 
now claimed, and the case was made over for adjustment to |,|^ «ytiiteit 
Mooftec Koodrut Oolla and others. The decision was deferred t» »ne- 
and ill the mean time, the talook was sold by public auction. ***^' 
i^entually, however, the sale was set aside on the suit of Nadir 
Buksh by the Sudder Demanny Adewlut, who directed the appel- to thf oih^r 
laiit Nadir 6uk.sh and his cosliarers to pay the sum realised by i>y ike 
tlie (sale Rs. 6,500,) by the end of Bfiadoon 121 1 F. S., into the 
Behar ziltah Court, in order Uiat the purchaser might be ejected 
and the appellant and his cosharers be put in possession of the 
ifilook. The plaintilf accordingly requested Nadir Buksh to re* 
reive from him Rs- 2,166, being one»third of the proceeds of the 
public sale, ar.d record his name for the share claimed, in order 
th:it he might ob^n possession thereof in virtue of the decree 
passed by the Sudoer Uewanny Adawlut, but Kadir Buksh would 
not listen to the proposition. 'I he plaintin accordingly now sued 
and was ready to pay the sum of Rs. 3,933. as the amount of reve- 
nue and proportion of purchase money due omtbe third share 
now claimed 

Nadir Buksh stated, in reply that the plaintifr*8 mother had 
never succeeded to the share now claimed.* nor had the plaintiff 
«ver enjoyed any portion of the profits •jeaVued from jhe estate. 

He (the defendant) his fath^ Nuirootbi and his brother Kadir 
Buksh had been in possession of the talooA more than siaty 
years, and, in consequence of this long lapse of time, the plainufl’e 
claim was inadmissihle under the regulations. The. alledged 
reference of the dispute regarding a i^iare of the taleoA to Mnojtee 
Koodrutooila and others was altogether untrue. ^AAerthew tale 
took place, be (the defeodantl had sought redress from Govemii* 
tnent and in the tillah ^Provincial and Sadder Courts, and oAor 
much icoablo imd. an dfiilny of Rn 20,QFOO« had obiaiued n domm 
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from the Sadder Dewamij Adewlut, eettiiig aiide the pobRe 
MuMttin * directinf him (the Steo appeUent) and the other sharers 

msnt Ws* to pay into the Behac eillah Oourt, by the end of BAadoon 12i I 
f|ds» II. F, S., the sum of Rs. 6,500» being the amount lealtxed by the sale, 
Bukah. providing that^ in the event of their failing so to do, the 

decrees of the villah and Provincial Court should stand, and that 
they should forfeit all claim and title to the estate in dispute. He 
paid the specified amount into the Court, in Bhadoon 121 1. F. S:, 
out of his own funds and obtained possession of the tahok at the 
commencement of Aisin 1212 F. 8. Had the plaintiff been 
entitled to a share, he would have deposited his proportion of the 
money in the Court within the prescribed period. The rights of all 
the sharers were now forfeited in consequence of their having 
failed to make irood the proceeds of the sale. 

The plaintiff*, in replication, contended that as the defendant 
had received advances on the estate, which was joint property 
firom Choonee Lai and Motee Ram, Afahajunt.hnd had appropriated 
part of the money thus realised to the payment of the proceeds of 
■ale, it was the joint act of all the sharers, and, consequently, 
the defendant’s plea on this point was frivolous and futile. 

On the 27th of July 1808, the Judge of the City Court, in 
passing judgment, observed that as then plaintiff grounded his 
claim to a share of the talook in dispute, (the estate left by the 
late Moohuinmud Buksb)| on the fact of his being the son of 
his daughter (Mussummaut Tajun), which was not denied by the 
defendant ; as neither the plaintiff nor his mother were ever in 
possession of a share and as it had not been established by the 
evidence adduced that either of them enjoyed the profits of such 
shares and as the plaintiff had himself stated that forty years 
had elapsed since bis mother’s death bis tllaim was inadmissible in 
consequence of the lapse of time. He therefore dismissed the 
suit. 

Fuseehoodeen appealed to the Patna Provincial Court, in formd 
fauperu^ and was succeeded on his death by his eon Moohummud 
Ali in the prosecution of the claim. 

The Futwa of the Afoq/'fee,in reply to a question proposed by the 
Second Judge of that (^ourt stated, that the estate of Moohuinmud 
Bukeh if distributed among his family according to the law of 
inheritance, would be divided into thirds, two of which would 
go to his son Nueroolla and the other to his daughter Tajun, 
and that, if she leR no *other heir, her share would devolve on 
Fuseehoodeen and on his death on his heirs. 

The Second Judge, finding from the answer of his law officer 
and ell the proceedings in the caee that Fuseehoodeen, eon of 
Tajun, wet entitled to a third cf the estate of Moohummud 
Buksh and that Fuseehoodeen had etated in his plaint his readiness 
to pay Rs. 3,933. his propottioii of Ihe malgoozaree and of lha 
pro^eds realisad by the sale of the above share —recorded hit 
opinton. on 17th of May tSl9« postettion of the share should 
be awarded to . his heir Moohummud ^Ali, on paying the above eum 
and the order of the Patna City Court reveread. But the Senior 
Judge of the Court, ia eoneaitance with the Third Judge, affirnuMl 
Ihe d%me of the Palaa Gily Cektrt, on Jtbe^dth of Juno 181*31 and 
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4i»muM4 th» apiieal with 4>oMi ta b* Iwhed oa any »f thn KMtr. 
appalinnt’n property that night b« hernafiar forthawiing* 

Moohuouaud Ali preteiiusd a p«tiitioo (or^ appeal la 

Sudder Oewauoy Adawlui, wtucUwatihsa rejaeiadbutaubsaquaiitly 
to Ills death and ia cootequetice ol a dei ree passed by this Coari, 
in another caeoy in which lUe same partiee weta r«specti¥ely Uolkth. 
appeilant and respoiidenty the appiieation oTahe preseni appellaat, 

(the sister of Moohummud Ali) for permission ta be admnled ta a 
special appeal for 26,049. II. three times the urndtUr Jumm^i 
of the share claimed, was acceded to, in con side; ralinn of c^ertaia 
circumstances set forth in the above decree. Nadir Buksh wa« 
succeeded on his death by bis son Kureetn Buktfb. The case 
came to a hearing originally before the Second Judge (C. Smith), 
on the* 18th of January 1820, who recorded his opiition to the fol^ 
lowing effect. 

** It is clear that the talook in dispute was^Uie pri^erty of 
Abdoosulam, one moiety of which decended on his death to Allah 
Buksh. his elder son, and the other to his younger sou Moohum- 
mud Buksh. Moohummud Buksh died, leaving as his heirs one son 
Niisrooila and one daughter Tajnti. This Tajun died leaving 
Fiiseehoodeen the original plaintid* in this suit her heir. His 
right therefore toone-siisrd df Moolitimmud Buksh*s moiety of the 
auove estate is clearly made out and does not admit of doubt or 
dispute. The other pleas of the respotideni with regard to the 
lanse of time, and his hfiving paid the sale money, Aec. have been 
fuliy considered and disproved in the decree (No. 1680). passed 
on the 26th of March 1821. On reference to the papers of case 
No. 1381, decided by this Court, on the 24th of November 1818, 
it appears that in awarding possession to Goiir Buksh (one of 
Allah Buksn's family and the respondent on that occasion) the 
(^ourt provided that he (the respondent) shotild o’mtin possessiofi 
ou paving to the Maimjum the baUnce of half tlie proceeds of sale 
due from his share, deducting whatsoever i«ight*have lieeii rea- 
lized as profits therefrom, and, if the refused, he was at 

libertv to sue him for possession. When afterwards the Mthninn 
would not relinquifh the share of Gour Buksh without a suit, the 
latter prosecuted him in the' Patna Cour^ and. on the 12th of 
December 1S2I, got a decree awarding him possession of his share 
and the sum of Hs. 73.250, as principal and interest of surplus 
profits appropriated Iveyond the amount of tito sum due from 
the years 1212 to 1228 F. S.— Byjnaih Sahee and other#, ap* 
pealed to this Court but the matter was ^compromised by the 
parties for Rs. 34,000— such an amount of surplus prodts beiog 
found due froui the Muhajun on account ^»f the miuely .Jvelowgin^jf 
Allah Buksh’s family, it is sm necessary for the C-Mirt to direr^f 
in this case, which refers to the other n^ety held by the same 
^oAct/«M, that MossummautTWajida, the appellant (own sister Uf 
the late Moohumoiod Ali son of the plaintifF Fuseeboodeew t shall 
pay any tlung to obtain possession of ^ shaie in dispute ; 

Minsemmaut Wejida being clparty entitled as residuary to n mf4 
of her father's property and on her br?HHers death t» his ^shslif# 
share, to half of it as her specific port b|ft and to the other hntf hfd 
return or, He fasftherefw, trf opinion tiM the 
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1M7. both the Jower Courts should he roTocsedt the appallaut pul imme- 

• ll^jdiatoly ao^uncoodUionaliy into posaessiou of ona^third of Allah 

*Buksh’a moiety of talo^k tlahhukslipaor^ Ac*, all costo paid by the 
Ida, V. respondents, and the appellant.left at liberty to sue the Mahmjun 
Kiireem ^ for the surplus prolUi^ due on such share. 

Bukib* * Fourth Judge (W. Dorin), next took up the ca^e and having 

gone through all the proceedings connected with it, expressed his 
opinion that Muasummaut Wajida, who now prosecuted the 
appeal, as heir of the original plaintiff since deceased, could not* 
well be excluded from her shaira for the reasons detailed in his 
proceeding on the former cause : No. 1680,— dated March 26ih 
1821 ; becausb two branches of this family ^d already recovered, 
under the decree of the Sudder Dewanny Adawlut, passed on the 
19th of December 1803, and. the meaning of the clause in the 
decree in favour of all the heirs was further f^xplained in the 
Courts proceeding of the 30th of January 1804. He. therefore, 
thought that Wajida, who now claimed as a daughter (she in the 
former case claimed sepacaleJy and distinctly as wife of Deedar 
Buksh) and as heir of the original plaintiff Fuseehoodeen, her 
father, (her brother Moohummud Ali Using now deadh was entitled 
to possession of the share due to her father, namely, one-third of 
the moiety of talook llahbukshpoor, Ac.,,iahich constituted the 
estate of Moohummud Buksh, on paying her proportion of the 
sum of Ks. 6,500* 

And as the profits of the other moiety of the talook^ which was in 
the possession of Byjnath Sahee, alias Birj Lai, son of the late Mahn» 
jun Motee Lai and Mussummaut Radha Beebee, wife of the iatf> 
Mahajunf turned out, on the suit of the half sharer Gour Buksh 
against the MaJtaiun, appealed to this Court by Byjnuth Sahee, 
and compromised, on the 26th of May 1824, for Hs. 34,000, to 
have cleared off the debt and left a balance against the Mahajun^ 
it was presumable that the portion in (|uestion would also have 
cleared the debt due , on it and would also yield a balance, being 
possessed by the same MaJuijun as security for the payment of Rs. 
6,500, or according to their account of Rs. 8.000, and that instead 
of an order for possession on paying the pro f;atd part of 6,500 
Rs. there should be an^order for possession, or declaring right to 
possession, on |mying what was one on account, which would be 
nothing. As, however, the Mahajuns were not parties to the pre* 
tent suH, although he (the Fourth Judge) concurred with the 
Second Judge in thinking that the decrees of the Provincial Court 
and Patna City Court should be reversed, and the plaintiiPs claim 
to one-^Uiird of Moohummud Buksh's estate adjudged, yet he con- 
sidered it , expedient, before passing any final ordeir in the case, to 
issMe e notification ie the itfoAq^iUM C^bng on them, in the event 
of their refusing Ut rpHm|iiish possession to the appellant, to sum 
their rsMons to tbe^bdder Dewanny Adawlut or Provincial Court* 
Anolificaiiooio this effect was accordingly issued withdirec** 
immiUk the Piovaapal Cei|rt to serve it on 4he parlies. Ihn 
aeUimnf ihel^WMic^ Oonrt submitted twopetitiotie from Radha 
B e eh e e Md Byinalh Sahee, heire of the mortgagees of fofooA 
lMhbiikth|NMrai Md the X^oovt being of opimonthat the intarn 
O l j hBdt i i m fmm jphy fhould not Award to the appellant 
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potsMtioii Df lieNr fathers third thsrs of Moohammod EsfceVi 
eitate, a decree was pasted on the rrounde atreadjr •»peci<i*d» * 
awarding to the appellant ioiroedtate and uagonditional potmtihn 
o( the share claimed and rererttog the iudgment of the loerer 
Courts, , The respondent was ordered to pay all costs, # 


‘ MOHUNTTEEKUMBHARTEE, Appellant, 

versus 

SYUD IHSAN ALl and others, Paupers, RiSponde|}tt, 


issr. 




THIS suit was instituted in the Patna Provincial Court* on the A !<»«•«» 
21st of November 1814, by Syud Ibrahim Ali, from whom ^he 
respondents inherit, in fcrmA pauperis^ against Qosatn Munnee^ ti„n otmr 
ranibliartee, to recover possejtion of meuza Joraisuapoor, dec. 
c. riain rent free village# in pergunna Churwah Sircar Hajeepocir 
/illab Tirhoot, Rs. 12,600, being stated as eighteen times the 
annual produce and R$. 6,512, excess of Afalifcano— ‘total Rt. eqinvultut 

19,112. to « morl* 

The plaint represented a moiety of the villages in question, as 
the property of the plaifitilf, one*rourih as belonging to Mussum* 
maut Humzanee, alius Sookhoo, and the remaining fourth to Meer for 
Ameer Ali. These three perstms in consideration of advances to »i»rb»iir- 
the amount of Rs. 4,00 1 , farmed them to the defendant for seven ^**”*^7 
years from 1200 to 1206 F. S. inclusive, and executed a 
sliniifaling that the proceeds of the estate during litis period rnimin.^a 
sliould be divided into three equal portions, two oT which should nUrr he 
l»e enjoyed by the farmer as interest, and the remaining share be 
appropriated by themselves siibject to contingent expeoces. 'I he 
villages constituting^ the plaintiff’s moiety were accordingly at that inters 
time (1221 F. S ), in the possession of the defendant who between r»i. 

1200 and 1221 F 8. had realised therefrom a net proat of Rs. 

1 0,5 1 3. Deducting therefore Rs. 2,000— as the plaiutirs share of 
the sum originally advanced, and a like turn for^lnterest in enn- 
furmity with regulation 15, 1793, altogether Rs 4,000 there re- 
mained a balance of Rs. 6,512, in favour of l|fe plaintiff who now 
sued it! consequence of the defendant's having rmused to liquidate 
the debt or to relinquish possession. • 

The defendants in reply aahwowletiged she grant of ^e farm in 
consideration of advances to the amount of Rr^ 4,00I , but main- 
tained that it was stipulated in the ®f Inaet, that, in the 
of the money not being made good within the prescribed period, 
the lease should be conttooed till pUyfnenS was made. 
whole advance bad not been* rf funded the p^inttiPa^^reieai cfhim^ 
to annul the lease on the plea that the principal of Urn mww 
borrowed had been reaUied with interest.ff om the pfoceewrof llli* 
btnd in. ques^oo wae quite nnte&iUe, wnmeh wi' llin iWBiiim' 
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1837. tion took place before the enaetment of regulation 15, 1 7 93 » and 
Mohunt profitsHif the land legally belonged to the lessee. The plain* 

Tcckurn- tid'had besides contrioted for his (the defendant’s) seven years 
bbirtets v. moastajiree rights, but had during that time only allowed him a 
^7“** profit of Ks 3,140. On the expiration of the lease, in 1207 F. S.> 

oUim. nicer Ameer Ali and Mussummaut Rumzanee on paying Rs. 1,600 

for the entire mouza Govindpoor and Rs. 1,200, for half of 
mouzas Jorawunpoor and Gopaulpoor, altogether Rs. 2,800, oh* 
tallied possession and he ((lie defendant) still held the other 
moi.riy of the latter village.9 and lands in lieu qf Rs. 1,200. 
2'he plaintiff Jiad, since 1207, continued to receive from him Rs. 
10 1, per annum f h^^ajiree rights for the residue of the property 
held in farm. , 

The plaintiff in replication contended that an advance of money 
on a lease was equivalent to a mortgage and the protits realized 
from ihq, farmed 4)roperty were the same as interest. Regulali >n 15 
of 1793, limited interest to I2pcr cent per annurn^ Ihe defendant, 
however, with a view to obtain a higher rate of interest had dis- 
posed of his moostajiree rights to him (the plaintid) in farm at an 
annual jumma Rh. 720, from 12(t0to 1206 F. S. inclusive, made 
him execute a kuhooleeut and had continued for five years, till 
1204, F. S. to receive rent at that rate -gRid a further sum of Rs. 
2 50, per annum ^ in the name of Koondun Singh as suzawul ex- 
peuces. In 1205 F. S. he cancelled the lease and took a two 
year.s farm (for 1205 and 1206 F. S.), of all the above villages at 
an annual jummaof Rs. 901 —under the ostensible name of his 
dependant .fyemul Moiiunt from him (the plaintiff) Ameer Ail and 
Mussumttiiiul Rumzanee : and prevailed on them to allow Jyemul 
Mohunt, a salary of K.s. 600, per annum, from his two 77ioosiaiiree 
shares ; appointed his own omla over the villages in question : 
collected and appropriated from the villages which formed his (the 
plaintifi’s) moiety Rs. 450, in 1205 and Rs. 450 in 1206 F. S., 
refused to rereiVe Ks. 4,000, the amount of his advances when 
oflered to him and retained possession of the entire villages in 
dispute with the exception of a four aiuia share in mouza Go- 
vindpoor, belonging to Meer Ameer Ali which had been sold by 
public auction, in 120»^ F. S. Subsequently Ameer Ali and Mus- 
siimmaut Humzanee had repaid to the defendant one-half of his 
advances and had became possessed of half mouzos Jorawunpoor, 
Gopalpoor and oT a four anna share of Govindpoor — and as the 
defendant had fraudulently received usurious intere.st in contra- 
vention of the regulations, he (the plaintiff) was not liable for the 
remaining moiety of ttie advances. 

The pUtf ntiH* was suce\;eded on his death by Syud Ihsan and 
Sulamui Ali, his sons — Mussummaut Rabee Mobaruk, Bebee Goon- 
doo, and Bcebun,« his wives — and Mussummaut Nikalee, Kojuo 
Zebun, Ooifut, and Oomna his daughters. The defendant was, 
on his death, sticeeeded by his Chela Teekumbhartee. 

Off the 6th of Decemji>er 1822, the plaintiff's vakeel represented 
to tHe Third ifiidge of the Provincial Court, that his client in- 
tended to aue separately for restitution of^his share in Govindpoor, 
which had come into tl^ possession of Anr^er Ali by the collusion 
of the defendatit— and ihat mouzas Jorawunpoor and Gopalpoor 
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hhA been publicly wld towards thaeiMl of 15^5 F. S. He tbere* tmr^ 
fore r^uesied that the present dedstou might be reetridled to the 
queetion of excess profits realised. e TvSww- 

The Third Judge observed^ that the defendant had stated Ri. bhtrtsw s. 

) y*200 to be due from the platntilf, and the remainder of the advanqp IbsMi 
oi* Rg. 4,000, to have been repaid by Ameer Ali and Mussummant 
Kamsanee. This sum must therefore be realised from the profits 
of the plaintifi’s share. It was stipulated in the deed of lease that 
one-third of the profits should belong to the lessor and two thirds 
to the lessee And it appeared from the defendant's answer to the 
plaint that the defendant, after Ameer Ali and Mussi^nunant Runt- 
r.auee were seized of the entire mouza Goviud[>oor and half 
Jorawiinpoor attd Gopalpoor on the expiration of the lease, al- 
lowed the pUintilf Rs. 101, per ouitrim, everv year as his ajiretf 
rijihts, and a(:(:ordif>gly accounts w'ere prodtutd to prove the 
receipt of Ks. 101, p^r annum, till 12*21 F. 8. hutiiodoruanent h id 
been submitted by the defendant to shew the payuient of aji.ee 
riiht^i to the plaintifi’ from 1222 to 1225 F. 8.,at which time the 
piuintitf s share hud not been sold. It was therefore clear from 
the defendant's shewing that the profits of the plaintid's sh ire were 
ri(4 less than Rs. 303, of j^hioh Rs 101, had been paid to the 
plaiulirt’as his rightsV^ lessor, and the remaining two-thirds, vi/.. 
its. 202, appropriated by himself as lessee. Ana although there 
was reason to suppose that tlip profits of the plaintiif*s share had 
been undervalued, yet no proof had been adduced by the plaintiff 
to this pnint. The defeudanrs plea that the profits (*f properly 
let in lease were the legal iterquUite of the lessee was quite un- 
tenabie, as the regtilaiions viewed a farm of this nature as a 
mortgage Regular accounts under the signature of the plaiutifF's 
vakeel %vere appended to the papers of the ca!%e. From the^e it 
appeared that the principal of the advance had been reilizvd wiih 
interest in 121 1 F. S. from the profits of the plaii^tiff's share leav- 
ing a balance in his favour of Hs. 199. From 1*212 to 1225 F. 8 , 
thi re was due to the plaintiff a sum of Rs. 5,5fi(i. 14, 13. on ac- 
count of principal and interest of the annual proceeds realized 
from iiis share. • He therefore passed a decree awarding this 
amount to the plaintiff' and making all coils payable by the de- 
fendant. 

3‘he appellant appealed to the Court of Sjiidder Dewanny 
Adawliit against the above decision, and the respondent appeared 
to plead in/ormd pauperis > 

The case came to a hearing before the Second Judge (Mr. C. 

Smith), on the 14th of July 1827, who, |>aving maturely weighed 
the whole of the pleadings, recorded his fipinion that thbre was no 
ground for altering the judgfhent of iMb lower Court, On the 
contrary he considered that judgment to have bte«*n loo lenient to- 
wards the appellant. For the original transaction which took 
place, on the 14th of Rubee»oossanee 1207 A. H., was g)ainly 
fraudulent and had for its object the attamment of a htghej rate 
of interest, than was allowetb by the regulations. •The appellant 
evinted hts design by iinmediately forming a contract, by which 
he realized Rs. 720, pqp anmoe^ eg the sum of Rs. 4,000, the legal 
interest of which was Rs. 480« In 1205 and 1206, he obtained aia 



#54 


GASES THE SUDDER DEWANirf ADAWttTt^. 


latTk adSidonai aum of Rs. 1 ,200, per annitm, and from. 1 207, to tho ditl 
' . a of ,th« prfuant suit, and afterwarda till 1 *225 F. S. he received Rs. 

besides the Rs. li'^OO — (a like emounl being still due from the 
bhariee, V. ehare of Ibrabini Ali, th^ respondent's ancestor), and the legal in- 
$yud iiisen terest thereon being Rs. 144. If, therefore, the Provincial Judge 
had, on the ground of the interest being usurious and the manner 
^ in which it was received fraudulent and improper, entirely disal- 

lowed the appellant's claim to principal and interest under regu- 
lation 15 of 1793, and had awarded it to the respondents such a 
proceeding would not have been irregular and he would have been 
justified in so|loing. But as the respondent had not appealed on this 
point it was only neqessary to connrm the order of the Provincial 
Court. He therefore dismissed the appeal with costs and con- 
firmed the judgment of the Patna Provincial CourU 


lOST. MOOIIUMMUD HOOSEIN, son of Nisaa Ajli, Appellant, 

■ versus 

auly24ih. OUTPUT SINGH and BHOWANEE BUKSH, Respondents- 

Th^ term QN the 3d of October 1826, Nisar AH, the father of the appcl- 
brought an action against Gunput Singh, one of the respon- 
ciAcd in dents, in tlie ziilah Court of Allahabad, to recover possession of 
clanae 3, the talook Soondee, pergunna Secundra, the yearly jumma assessed 
section s, upon which was stated to be 2,400 Rs. The plaint was to the 
following effect. IMy grandfather Gholam Fureed was zemindar 
bi ld not of the talook in question. He placed his minor son Booniad Ali 
applicable under the care and protection of Bussawun Singh, (grandfather of 
to a suit the defendant) with whom he had contracted a great intimacy, 
iQ'^A?Uiia- enjoined him to pay the rents punctually. • Shortly after this 
bad Insti* Gholam Fureed died, and the person aboveuamed as having been 
luted up- appointed guardian by him^ allowed, for the expences of the 
wards of niinor, eight anas, per dtem, out of the profits of the estate, besides 
years after assigning to him Afteeii beegahs of land, and all the perquisites of 
the date of the zemihdaree. M hen Booniad Ali came of age, Dureao Singh the 
the 4!rsaiou, father and Hulhul S^gh, the uncle of the defendant, refused to 
the relinquish possession of the estate. Booniad Ali, consequently 
wbrcMs^ executed a knhoeleui of' engagement for the zemindareO in hie 
prohibited own name, in the time •of the Nipwab Syud Moousziz Khan the 
by section Nttim. The above individuals, instigated by enmity at this trane- 
18, iTgols- neticm, caused a night a^ack to be made upon the plainttflTs house, 
lef}.* which outrage hii Ma^on Moohummud Glmns was killed. 

Subeaqiientlv to tbit Duveto Singh had the address to get a Pottak 
and eVeeutea sfikubooleui in hie own nazbe, assigning to ths plain- 
tiff^ Ibfhis'stipport four fevysAi of land in tfddttion to tbs quantity 
which hs formerly ssj^sd^ However, in. the time of ismasel 
Kbah and Nuwab Ameer Khmii Njuums of the Sonba^ the plaintiff^ 
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vat rte<»giiii«d ai proprietor, lio'dmg Uia iKitaio t«i tht name 1W« 
oflils toil Sheikh Badul. When the taioifk ukeii under the tpe- 
dal management of Gofernmeot, Am»er KIgin granted him all the 
proprietary due« ; at did Sheo Bukth Rai the catmoago, and Dareao •»« 
Singh, the father of the defeod^ot, during the periods in which they Q^n^t 
held TOtsetsion of the zeroiodaree* In the tame manner, alto , during ted 
the Government of Raja Khooshhal Rai, he wat recognitad at the ***^^^* 
undoubted proprietor. In the vear 12D9 F. S. when quettioned by 
Boiidh Sain, the naih ieksildar^ Dureao Singh admitted that the 
proprietary right to the zemindiree was venited in the plaiiititTt 
grandfather Qholam Pureed and hi« heirs, and that hit possession 
was that of a guardian only. The »iai6 tthsiUtar, on^thts, granted 
the estate in farm to a person named Kamshemk, when Guiipul 
Singh, the sod of Dureao. instituted a fraudulent action against 
the said Ramshewuk, ^Liicning the proprietary right, and his 
claim being supported by the evidence of two ^r three of his 
relations, he obtained a decree to t'le prejudice oi the praititiiTs 
right. All the inhabitants of the p^irgunni are acquainted with 
the fact that the estate is the ancestral property of the pUiutitf 
and that it was parted with on trust only by his grind father, in 
further proof of which the plaintid'ts able to produc e duly attested 
copies of the reports of^lw cafioongoes of Secundra, the origtnaU of 
which are deposited in the Collector's oflice. — On the above grouads 
the plaintiff sued for redress. 

The defendant, in reply, ai lodged possession on the part of bia 
fatner and grandfather for a period of seventy years. He affirmed 
that in tlie time of Raja Pirthee Put, the estate fell into arrears 
and that the then possessors were not able to make good the 
arrears ; that IVIoohumtiiud Akrtim, the talaokdar of Chounsee, 
was desirous of paying up the arrears and possessing himself of 
the property, but the grandfather of the defendant, not wishing to 
have hire for a neighbour, himself paid into the Treasury of the 
aforesaid Haia, the arrears of Revenue, amounting to C.200 Hs. 
and obtaioea an order for eiclusive possession of the tahok, which, 
he took possession of accordingly in the year I2i'9 F. S. ; that 
in consideration of •the poverty of the plaintiff s ancestors a small 
portion of land was assigned to them for thpir support by way of 
charity ; that at the first settlement, namely, that from the year 
1210 to 1212 F. S., the naib teAsiAiar of the perguima having 
granted the property in farm to Ramshewuk. ihaf individual dis- 
possessed the defendant, in consequence of which he sued for the 
proprietary right in the sillah Court of All^abad, adducing, in 
support of his claim, the grants of former GoveroineiiU ; that the 
zillah Judge passed a decree in his favoaf* which was affirmed on 
Appeal by the Provincial Coiiid* «»d an oedar for possessiofi was 
granted by the Collector^ in the year 1214, einew which the defen- 
dant had been id the unmolested enjoyment of the properm 
llie defendnat filially urged that had the plaimirs MtMnM 
any right to the lands, except as eympdors (which right had 

forfeited by lapet ef time) they would not have Imemsi lent duftoif 

the tune of Raja Khooshhal Rai, when the property wae^lie^ 
over to the posaession of nhao Buksh Rai^against whom the, defiini’ft j > 
dant's father brought a^actibo and whops he succeeded. in oueCingr, ^ 
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I6ff« '^Oa the 7th of April 1807, the ztllab Jud^e dismieeed the 
claim of ihe plaintiff with coeta. He observed that the plmntiff^ 
m(id had tiot been able ta adduce any document such as a bill of sale 
tif ill, t, or other voucher in support of his claim ; that it appeared on an 

inspection of the decrees of the Courts, dated the 15th of January 
and 6th of August 1806, filed by the defendant, that he had for* 

* merly brought suits to establish his proprietary right to the estate in 
dispute against Deokinundun, Ramshewuk and Boodh Sein, and 
had obtained decrees, and that consequently the present claim 
was wholly unworthy of being attended to. 

Th^ plaintiff being dissatisfied with the above judgment appealed 
to the Benarfo Provincial Court, by the First and Third Judges of 
which, however, the* decree of the Court below was affirmed on the 
7lh of February 1811. 

Nisar Ah being dissatisfied with this decision also, preferred a 
petition to the Court of Sudder Dewanny Adawlut, praying for the 
adtnissi&n of a special appeal, in formd pauperis. On the 2;id of 
November 1824, the petitioner was directed to conform to the 
conditions required of special appellants, but he died about this 
time, and, on proclamation, no one of his heirs appeared to prose- 
cute the suit. At length, in the year 1821, Moohummud Hooseiii 
the son of Nisar Ali, made his appeararce; and, pleading his 
minority as the reason of his not having sooner come forward, his 
excuse was received and the appeal was finally admitted on the 
19th of January 1823. 

After hearing the pleadings on both sides, the Second Judge of 
the shudder Dewanny Adawlut(C. Smith), recorded his opinion, on 
the 19th of January 1826, as to the merits of the case to the fol- 
lowing effect. “The decree of the Benares Provincial Court, in the 
case of Deokinunduu Singh and others, appellants, uersus Gunput 
Singh, respondent, dated the 6th of August 1806, in which case 
Nisar Ali the plaintiff in this case and father of the appellant was 
not a party concerned, can form no just ground for dismissing that 
plainiilTs suit. As to the case of Bhowanee Buksh, appellant, versus; 
iiunput Singh which was determined in this Court, on the 2d of 
January 1823, it clearly appeared from the evidence therein addu- 
ced that the estate in dispute originally belonged to a rnoosulmaun 
family. It appears, mso, from the decree of the Benares Court, in 
this case that they dismissed the appeal, and affirmed the decision 
of thezillah Couvt, without hearing any of the witnesses named by 
him in support of his claim and without assigning any reason for 
the omission.** Under these circumstances he was of opinion that 
the evidence of the appellant*s witnesses should be taken and that 
notice slp^uld be served on Bhowanee Buksh, calling on him to 
appear as i‘e8pondent in the case» 4 appearing, from the decree 
above adverted Uu that a third of the property now in dispute had 
been adjudged to him. An order to Ihe above effect was issued to 
the Benares Court of Appeal and the terms of it having been com- 
plied^ with and a petii^n having been presented by one Moortusa 
Pofisiin asse^inga ri^t to participate in a moiety of the disputed 
hsiortv the Second Ju<j%^» on the 2d of June 1827, recorded hisfioal 
^ud^meni in the (btlow^r terms. It has fieen clearly established by 
jallUift, evidence addoc|d by befih the paitibli in this and the former 
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etMt, •• mil dloeiim«iitiirjr m orftI« that tlia lalool in diaptte was 
formnrly thn properly of Sheikh Gbolam Parted^ the* father of 
Booniid Alt« and ^andfather of NUar AU ; aid that it wae ueurped JJJgSISee* 
by Doreao Singh, father of Gonpot Singh, during the mioorily of 
Booniad Singh, the grandfather of the appellant. It alto appeara 
that from the date of Dureao Singh'e usurpatioo to the dale of 
the claim hy Nisar Alt, which wat preferred on the I el of October 
1806, a period short of sixty years has elapsed. The decree in a 
former case to which neither the appellant nor his father were 
parties cannot operate as a bar to the award of the right of the 
appellant in the present, instance. It further 8pf)ears from the 
decree in the case of Gunput Singh, plaintiff^ versus Boodh Seiit 
and others, defendants, dated the 15th of January I S06, corres- 
ponding with 1213 F. S., that, at the period of the triennial 
settlement for Allahabad, which took place, in 1210 F. S. Dureao 
Singh the father of Gunput was present and that the ixxisession 
of Gunput, the heir of the usurping party, commenced from the 
dale of that decree. But the claim of Nisar Ali, the appellant*s 
father, was instituted in the month of October 1806. There can 
therefore be no doubt that the claim is cognisable under the pro- 
visions of section 3, regulation 2, 1805, and that the appellant is 
clearly entitled to the {irSperty which he claims. As to Moortuta 
Hoosein, whose petition was not presented, until the I9ib of July 
1826, and who did not come forward in either of the Courts below, 
it will be sufficient that he be directed to esUbluh his leletion- 
ship and consequent right to participate by the mslitulion of a 
regular suit. On the above grounds the Second Judge proposed 
that the claim of the appellant should he adjudged and the decree 
of the Court below reversed. On the I2tli of July 1827, the iliird 
Judge (C. T. Sealy), before whom the case was next brought, re- 
corded his dissent from the above judgment and his ofunion ihM 
the decrees of the Courts below should be affirmei^. He observed 
that by the. first clause of section 18, regulation 2, 1803, the Courts 
of Adawlut are prohibited trying or determining the merit* any 
civil suit whatever, if the cause of action shall have arisen before 
tlie 1 0th of November 1801. of which description ibis case was, and 
that even admitting the fact of its being Cognisable under that 
re8:ulation, still the claim was not maintainable under the pro- 
visions of regulation 2, 1805, because Bussawiin^Singh. who was 
alledged to have usurped the property, held it durine his life time 
and after his death his son Dureao held possession for a period ol 
thirty or forty years; and that, under ihesa circumstances, e 
Haim of the appellant should be rejected. , - • u 

On the 24th of July 1827, the case came finally to a hbarmg be- 
fore the Fifth Judge (A %ho delivertfd his judgment to the 

following effect. Dureao Singh, the ancestor fif the fespondenlt, 
was in possestion of the dispute ial9ok for more than ihirtv years, 
before the lOth of November 1801, the date on which tlw Prqrince 
of Allahabad came under the British ©overoment. On 
possession wat awarded to Ouopat Singh by t^ decibe of the lillah 
Court, dated the 16th ef January 1806, and 
aopeai being preferred Boodh l^io, Rum Shewuk apd ihu otkw 
defendants, was affirmed by ibu Benarse Court of Appoii- Beewta 
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there does not appear to be any proof that the possession of 
Dureao sTn^h vres that a guardian or fhrmer, or that the plain- 
tiff received any zerif«iid<iree dues or land in lieu thereof, either 
during the tin^e of Hureao’s possession or subset^uently thereto. 
Under these riTCUinstanoes concurring with the Third .hidge, i an 
of opinion that the cUim of the ap^iellant slroold be disniissed 
that the decrees of the Courts below should be athrmed, and 
that the appellant shf)iild defray the costs of suit incurred in 
all three Com is by himself Gunput sfmgh af>d Bhowanee Buksh ; 
bnt that, the appellant being a pauper, the respondents should, in 
the ineati time, pay a moiety of their vakeels fees, leaving them to 
be reimbursed fr(>iinr any property which may hereafter be fooad to 
belong to the appellant. ' 

A hnal order was passed accordingly.* 

t <f 

* On tlie 15tli of April 1828, (he 8Mh}f>inefl refrrcncp ronnrctrd with tliis 
Stiliject WH« rec(*ived fruiii the Judge of ziiliih Goniklipore. It Ima been ques- 
tioned berc, wbetber the prohibition net forth in llie Utter pnrt of ehnise 3, 
leetion 18, regutniion 1^,1803, fiqiitngt lieftring iiny Hnit for private rUimx, in 
which the cause of action ahail Ifiiive arisen before the lIUli ot November 1801, 
frum and after the iOth pi November JB13, bas nut been doue away with by 
regubitioii 2 uf 1805. o 

To me it appears that the prohihtlton Continues in fid) force, and I find in the cbm 
vuAert of Government, appetUnt, v#. MuBtiittiinifiiit Rajesree Dihin and orherii, res- 
pondents, (MHCiiaghienU Reports, vol.S, page lb, lines? to I i, from the bottom), 
the correspoiidiiig eiiaciiiieiit for RcngAl atared in penerai Utiiis as still in fore's. 
That case iiiiglit, however, be .considered as coming more profierly under the 
enactment, regarding public claims, the Siiddor Dewantiy Ailawlut appearing to 
have cofiKidered tbe ouster of respondents by (be Reveiim* authorities without 
■nit, as equivalent to a suit. But inifae case of Moobiimniudyarkhau, appellant, 
1 #. MoulitiiuiuudEsaii KImn, rcapondent, (Marnagbteu's Reports, vol. 3, page 294. 
line 12 from tbe buttoiii},tbe same enactment ia held in force in Hdislinctly private 
cliiiin. 1 should not therefore haire troubled yon on the siibjert; but the doubt 
having been raised, and there being no printed decision for iliese provinces, or 
ntiUiorised construction, by which, 1 ran prove my point, 1 request the favor of 

? aur obtaining fol* me the. decision of the Superior Court on the subject* If at 
prcHUiite, the point referred lo be considered clear and requiriiig'no discussion, 
may I reijuest the (iirtlier favor of your forwarding mv the deetsiou of the Court 
without delay, as with reference to some it^aUera of iinf.ortance In agitation liera 
if is desirable, ( slioiild lie possessed of it at asearly a period as |*ossible. To the 
above reference the follop^ing reply was sent. ** The Court of .Sndder iVwanny 
Adawint have had before them your letttrr, dated the 2d iustnnt, requesting (heir 
('pitiinn as to wbetlier the prohibition set forth in the latter part of clause 8, 
afH;tioti 18, rt'gulafjon 2, 180,3, againat hearing suits for private claunH has been 
suiierseded hy the iwovisions of regulation 2, 1805. in reply, 1 am desireii lo 
comniuuiciiie to yon tlie opinion of tbe Court that, notwithstanding the nieotiou 
of tbe {H’riod of 60 years, in the regulation last cited, no claim can now be 
heard, which hud its orij^in beyond the dale of (he cession, and this withont any 
reference to tiie mode in which tbe possession may have l>e»m, or may be sil- 
liHlged to have he<*n, acquired, and that coosequentty the rule contained in clause 
3, section 18, regulation 2, •1803, remain# i^ full force." 

(.)a the 26ih of September 1826, the €k>urt came lo a similar resolution on an 
analogous point. «• * 

la the ease of MiJRDUN SJNGH and others, 

rersKf 

' KUJ^B A LI and others. 

IMbre Messrs Leyeeetter and Doriu, ia which it was held that notwlib- 
siaadiag tba tiO^fwvs m^iiioned in regubitinn 2. 1805, ni» rlaitn can go back 
beyaad thf date of the casstua, and this without iVcferenco to de/endaois posi*a* 
aiun having baeo (air or unfair. 

hlr. Ron oil the poLut of cunsuiictiou b£ug piitHo hiuiy concurred. 
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CHYTUN CHOW DREE and othert, Ai>p«ll«t><t, 

wrxilt • 

BEER SINGH MAHiOON and otWrt, Reif>ondcat«« 

• # 

• 

THIS action was inititutad in tl»e zilUh Court of Puroea» <^n Tl»e fcnf. 
the I3(h of June 1814, hy Pocmm Chowdree, the father of the 
appeiianU, to recover two hundred heegahM of Ic^AiraJ laud. The 
respondents were the defendants in the anil. jAttd tie. . 

It was elated in the plaiiit that the land in dispute wet part loneinK ki 
of five htindredA6ee^'fAs gtanted as a rent free tenure virtue nf a *•'* vfi»«*sn<l 
sunnud, dated in 1171 F, S., to Syud Qnidar Ali liy *J‘r,J*** 

Sipahdar Jung, his giaiidfaiher. Svud Quldar Aii» sold Oie rjut'iniy 
200 beegahf in dispute to the plaintiff, for 718 Rs. eaeculinir il»« 
a regular deed of sale fi>r the same, which bears date the »'*‘«**Jy"* 
28ih of Aghun 1221. The plaintiff snbscquenlly let the land 
in farni to Riighoonath Thakoor and Sohun La!, at a rent of 40 
Rs per annum, and thev proceeded to plough and rtiltivate ami.* «»*« 

It. Upon this the defendant hcei Suigh Mahtoon, uasisled and 
supported by Ram Pershad M ditoon and Kishen Persliad Mali' »f 

loon, made his appearance the land with two hundred men. u,,. wiu- is 
forcibly dispossessed the rioters aforesaid and cultivated the land rrmiiMje to 
on his own Hccoiiiit. I he defendant Qiildat: Afi in rcplv set 
forth, that the land belonged to his wife U/eenri Oonisa soielv. 

He admitted that he had sold it to the nlaintiff for 717 Rs. and ih it 
he had received 317 Rs. givirijf a deeu of sale for ll»e same. Rnt \*w, 
llie transaction on coming to the ears of his wife met with her dis* 
approioii and she afterw'ards sold the two hundred hergnhs at a 
higher price, viz. for 795 Rs. to Beer Sinch Mahiooii, gave a iu»uiic:«. 
regularly attested deed of sale f*»r the properly and put him in 
possession. This induced the plaiiitifi' to offer the same puce nf 
Rs. 795 adding 80 Rs. for the agent if the piircl^ise should be 
negociated. It was, however, refused by Uzeem Oonisa on the 
ground that she hud already parted with the land to Beer Singh 
Mahtoon. The plaintiff then applied to the defend«nt Qnldji Ali 
to receive the remaAider of the purchase money and to conclude 
a purchase, but this was also refused. * 

The defendant Beer Singh Mahtoon stated, that he had pur* 
chased the land of Uzeem tJonisa through her ageqt Meer Quldar 
All and obtained possession accordingly. The defendants Rini 
Pershad Mahtoon and Kishen Pershad Mahtoon, denied Umi they 
were present when Beer Singh t'‘ok possessiois of the land. I ne 
defendant Uzeem Oonisa staled in her rej^lv that the land had 
come into her possesi^ion in regular deereiU from her fftaternal 
grandfather Meer Namdar Ali*a»id that sh^ had nc ier conseuted 
to the sale of it by her husbait^ to the plaintitl. bftt sold it herself 
to Beer Singh Mahtoon, executing a bill of sale and putting him 
regularly in poftesssofi, and further that the unattihorized sale^by 
her husband had occasioned a quarrel Isetween ber and him « high 
was not yet reconciled. On the l«tot January 1821, lh4 Otficialiiig 
Judge of tiilah Purnta gare a decree for the plaintiff wiih coeti« 
on the foUowiiig groun^ ; that na regiviation and no cuetom 
appeared or vrae euggested so the defence by which the piasniyF 
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wa» disabled from bolding the land be bad purcbased of Meer 
Quldar Ah. It was bis (the Judge's) opinion that Uzeem Oonisa 
was aware of the transaction and made no opposition to it. At 
any rate the non -concurrence of husband and wife in the transac- 
tion was of no importance^ while the deed of sale in the possession 
of the plaintiff was in every respect legal and valid. 

The defendants appealed from this decision to the Provincial 
Court of JMloorshedabad. In the interim the original plarnti6P bad 
died and was succeeded by his sons. 

On the 19th of July 1822, the appeal was heard before the First 
and Second kludges of that Court. From the futwa Of the law officer 
called for on that occasion it appeared that if the sale was against 
the will and without the concurrence of Uzeem Oouisa, it was 
illegal and invalid ; and as it appeared to the Court that Uzeem 
Oonisa was not consenting to the transaction between her husband 
and the respondents father, the zillah decree was reversed with 
costs. 

Petition was then made for special appeal to the Court of Sudder 
Bewanny Adawlut, which was granted and the appeal came to a 
bearing, on the 16th of April 1827, before the Second Judge (C. 
Smith) who recorded his opinion as <foll^wfi. 

1 give no credence to the statement of Quldar All that he did 
not receive the whole purchase money 717 Rs. as specified in the 
deed of sale, dated the 28th of Aghun 1221. F. S. and 1 have no 
doubt but that the full amount was received. Of the two deeds of 
sale, referred to by the parties to the suit, that held by the appellants 
is the valid one, as it bears the earliest date. As to the non-agree- 
ment of husband and wife to the sale by the former, it is very 
dear that in several similar transactions, they (Quldar Ali and 
Uzeem Oonisa) concurred and agreed, and looking to the bad 
character notoriously borne by the latter, I see no reason, in 
this instance, ito credit her assertions respecting her non-agreement 
to the sale made by Quldar Ali to the respondents father. 1 would 
therefore reverse the decree of the Moorshedabad Court and 
affirm that of the zillah with costs.** The Fifth Judge (A. Ross) 
concurring in the above opioion, a decree was passed accordingly. 
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GOVBRDHUN DAS, Appelltot, 

t^ertiis M 

WARIS ALl, Hetponaent 


SefA. $tk. 


THIS wai a mil inttituied in tha Dawann; Court of tha Cify 
of Banarat, on tha 3 It! of May 1316, by Anupun Dat Sahoo to tUe|>H^* 
recover from Waris AU tha sum of 3,^60 Re. principal and intaraet put mey be 
of a bond, bearing date in Bysakh 1867, tumhut *u*“^***iL 

The plaint Mt forth that the above turn wae due from tha de- 
fendant being 1 ,054 Re. iiiiareet on 2,206 Kt. the principal eum 
600 Re. paid by tha dafaiidaut, having been^ lubtraciad from the 

balance of interest. ^ tnillTr 

No Hefence wae set op, and on the 26th of April 1819, judgment retove- 
was given by the register for tha plaintiff with costs, and interest of th« 
onShe amount till paid. . The defendant ap(>ea)$d to th|^ Provin* 
cial Court of Benares, stating that he had, on the 16th of Septem- 
ber 1819, after the passing of the decree in the City Court, paid 
into the Treasury of the Court of rJllah Ghazeepore, the whole 
amount of the award with the costs of suit, viz. 3,586 Rs. — — 


anas. The plaintiff had demanded interest on this sum from the 
date of the plaint to ih# dat on which he received it, and had Hied 
a petition to that effect in the City Court of Benares, and that the 
appellant had also presented a counter petition explanatory of the 
case, but an order was passed for the payment of interest by the 
register. The appellant further stated, that as the amount of in- 
terest awarded by the City Court would make the interest more 
than double the principal, and as the plaintiff' had been allowed 
in that Court to carry the sum of 600 Hs, paid by the appellant, 
to the account of the interest instead of the principal, he had 


appealed to the Provincial Court. 

On the 23d of November 182*2, the Second and Officiating 
Judges of that Court concurred in opinion, that*the action of the 
respondent, in the City Court, and the decree passed ther^n, it 
being for a sura of principal and interest of which the interest ex- 
ceeded the principal, could not hold good. The sum paid by the 
appellant and acknowledged by the Hs. 

should have been carried to the account of princifial. They there- 
fore altered and amended the City Courts decree and awarded 
3,212 Rs to the respondent, wiih interest, froift the date of the 
decree in the City Court till payment, and costs to be borne by the 


parlies respectively. • 

Anoopun Das Sahoo dying, his sob Goverdhon Das earned the 
case by special appeal into the Coffrt of Suddes Dewanny 
Adawlut. • • * 

The reasona for granting the appeal were recorded in the pro- 
ceedings of the Court, dated the 16th of June and 2d of July 
1823, and the appeal was heard before the Second Judge (C. 
Smith), on the 16th of June 182^ and judgment given* to the 
following effect. • * ^ j . 

The decree of tl\p City Court seems to have awarded to the 
plaintiff the principal sum as yiecifitd in the bond 2,266 Rs« 
iittereai thereon fma the date of the hood to that of the 
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plaint : interefst on it (the principal) from the plaint to the date of 
^the decree and interest on the total emoont of these three sums ad- 
'ded to the costs, from the date of the decree to that of payment: 
nrhirh appears to hare Oeen the 2 1st January IB21. 

Five seoarate sums then are due to the appellant, viz. one sum 
of«principa1, three of inurest and one of costs, thus specified; ttie 
original sum of 2,206, interest thereon after subtracliitg 600 
He, paid, 1.054. Interest on the original sum from the 
date of the plaint till that of the decree 769. Interest on 
the total of these sums from the date of the decree to that of the 
payment 368 Rs. Besides a siirn of 325, as costa niakitig the 
whole amount 4.712. The defendant has paid of this 
amount 3.586, there remains therefore due to the apfiellant 
1,126, so that this appeal which is for 1.424, is for morh than 
the amount due by 298. The carrying of the 600 Rs. paid 
by the respondent to the account of interest and not of priii. 
cipal was quite* corre<‘t, inasmuch as that sum and more 
than that siiiu was tben due as interest; and it is usual till the 
whole amount of interest is paid to carry any sums received to 
the account of interest and not of principal. As to what has been 
stated on the part of the respondent, respecting the iutere>t ex- 
ceeding the priucipil, the rule is that if the excess of interest had 
accrued before utiy steps are taken to recover it, it cannot be 
awarded in a Court of law. The case is far different when the 
^excess has taken place after recourse to a Court of law and be- 
*tween such recoqrse and the date of the decision. In this case 
tliere was no necessity for an appeal from the rillah ; the i^rovin- 
cial Court of Benares should have ordered an arbitration. I would 
reverse the Provincial Courts decree and affirm that of the t'ity 
Court, with co^ts in the Provincial Court and in this Court as far 
as the award goes.*’ 

The 'fhird Judge (C. T. Sealy) concurring in the above opinion^ 
a decree was passed accordiirgly. 
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OOMACHURN BUNHOOJEA, AppitUfiM 
ver$u$ 

LUKHE£ N ARAIN «tkd olh#T«» KtipcmdhiDtt* 

THE appeUaiitW4t ibrm«riY plmnttB tn thit etie. Ht tn#! 
f >r hitiiapif «(id Oil tMhtiU' of Tamttchurn Bunboojaft and nthar ^ 
iiitiior aoiit of liadha Mohun Butilioojdaidecdiutd. Ik# 

%4» brought on the 13th of January 1317, m the CeicutU Court ri«4 
of Appeal. The pretent respoiidetiia were the defendanu tn the to favour of 
ttiil, the object of which was to recover the ium of 16,666 Re. 
ou account of the prioeipal of a bmd and 6,573 Rj. interest on 
the tame, in the name of Byjnath Nookerjea and the earn of twenty h««.|» 
a& thtrge incurred for eerviug a Dotice-~-total 33|368 Iti. The p«*aM io 
plaint wae to the following eti'ect. to 

H iih a view to obtain the execution of a decree (pr a renpndarte, 
iituated in Durodoomna and other pergunnae, in MidnapiKtr, fiiTrr 
uhii'h had lieen passed by the Court of 6u<lder Dewanny Adawint, rAmeiwre- 
in favour of Lukhee Narain Rai, 8hania Fervhad Niindee, Aniind 
Lai Hai, Nutid Lai Rai, Mudhoo Soodun Rui and Gunga Narain 
Raiy from which decree Mussiimmaut Boolukhna, the widow of ruatidrie* 
Sooitder Narain Rai, had pfeferred an appeal to Hie Majesty in thiu of 
Coiitirii, it became necessary that the parties in whose favour the be 
judgment had been given should furnish security to abide by the from'^be * 
uitiiiiaie award. Those parties accordingly, through the instnw rvff»on- 
mentality of their agents, Kam Nuiidee, Rughoonath and Hur* (tout* sn 
citnuder, applied to Hadha Mtdiun, the plainlid’^s father, and 
agreed to pay him the sum of 20,000 Rs. in consideration of ill^il^,n*the^ 
hjs (landing forward as their attorney and surety. After the •um iif 
piaiiitid'^s father, in roiijnnction with the plaiiiti6'*i uncle, Kish<» 70 . t'OO R». 
tn Mohun Hunhoojea, had become sureties and the set urity 
bond had been approved, they borrowed the siiin of 20,000 
Rs fr mt &yjtiath Mookerjea, on the credit of the ^laintiiT’s father hrm 
and the responsiiiiiity of the agents aforesaid, to he appropriated as trom 
the stipulated c ompensation tuliie plaiiiti6'*s father and uncle, and, 
on the 16th of 6attrga 1220 B. the aforesaid persons executed, in 
fivotir of the plainiiH's father, a written engagement, ronimniiig ibe upH* 
several distinct conditions. In conseciuence of that engagement tom'^'f^iber. 
and their petition to the C/ourt of Sudder Uewanny Adawlut, the j***|7fii*l-* 
decree of that Court was executed in their favouf by means of the puy 
piaintitf's failier, who subsequeutiy died, leaving the plaintiA' and Un* wtn 
fus brothers heirs to his properly •* afterward^ the parties who had 
cootraHed the eugagement, with the exception of ^hama Pershad 
Nundee, presented a petition to the Cofkt of Rudders Dcwarmy tH« apiirL 
Adawlut, to set it aside ; but /fys petittMi was rejected. 1 be appedi Unt was 
to His Maiesty in Council, was wiUnlrawn by Mussiimmant fctoo- svcred with 
lukhna and the contracting ^pfiriiet, her opponents in the suit, 
obtained unqiialided possession of the estate. Rhatna Pershad iroeh) be 
Nimdee paid hit proportionable shar% of the tngagcinent awfoiiikt- •«ir4lrwthe 
ing to 3.333 Rs. and (he ulhpr defendaias refused to discMUrge ^ dw 
their shares. But the loan of 20.000 Rs. bavtng been obtatoed on 
tlie credit of the piainfitiTs father, Jugesur Mookerjea, eon of wbrnafoa 
Byjnalh^ served the pllintUr eitfaTo notice to pay lhroii|h Mr* hs|ato the 
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Wordsworth, an attorney of the Supreme Court, and was about 
to institute a suit against him for the same, when the plain tilf, 
through fear of disgrace and of being brought into the Supreme 
Court, paid down the money demanded, taking a receipt for the 
same. He therefore now sued for the recovery of it. The de- 
fendants Lukhee Narain Rai, Anund Lai Rai, Nund Lai Rai, and 
Mussiiminaut Hurreepria Munee, (mother and guardian of Mudhoe 
Soodun Rai and Gunga Narain Rai, minors), replied by denying 
that they had ever borrowed the sum of 20,000 Rs. from Byjnath 
Modkerjea or given it to the plaintiff's father, in consideration of 
his becoming their surety. They stated that the father of the plain- 
tiff, having aVowedly the welfare and benefit of the defendants at 
heart, caused a loan to be taken of 20,000 Rs. from Byjnath 
Mookerjea, on the security of Nundee Ram, Rughoonath and 
Hurchunder Seiii. the agents of the defendants, with a view to 
defray the expences attendant on his becoming surety and acting 
as attorney in the case ; that he also caused an engagement to be 
f^ict whether executed, rontaining several stipulations, but that after the decree 
the Sudder Dewanny Adawlut had been executed, he acted in a 

manner wholly inconsistent with those stipulaiions, and had no 
lyreeViKHi object ill view but the ruin and distress of the defendants; that 
hy the ap- he sowed dissension between them S;rid «Shima Pershad Nundee, 
father or which individual lie took another engagement, and, with a view 

notr^^ to the subversion of the lights of the defendants, he presented both 
engagements to the Court of Sudder Dewanny Adawlut; that he 
sought by all the means in his power to reverse or alter the decree 
which had been passed in the defendants favour by the Court 
of Sudder Dewanny Adawlut and made no effort whatever to 
secure to them the arrears to which they were entitled ; that he 
never paid them their dues with punctuality which induced them 
to contrive means of putting a stop to the appeal to His Majesty in 
i^ouncil, in order to effect which they consented to relinquish their 
right to nearly^ two lakhs of Us.; that under these circumstances 
the plaintiff was not entitled to recover the sum claimed vvhich 
was not given to his father in consideration of his being surety 
but ill Older to defray any expences which m)gbt be incurred by 
him in the capacity yf surety or attorney during the time that the 
appeal might be peuaiiig before the King in Council. 

The plaintiff' in replication denied the plea of the defendants. He 
denied that his father had ever infringed the conditions contained in 
the engagement, dated the 16th of Sawun 1820 B. S., in which there 
was no condition requiring that there should be an actual decision 
by the King in Council ; but that on the contrary it was expressly 
stipulated tiiat in the » event of the appeal being withdrawn by 
compromise between the patties, \\\^ plaintiff's father should not 
be called upon to refund any part of the sum he had received. 
The defendants in rejoinder urged \hat in the bond executed in 
favour of Byjnath Mookerjea there was the security given of the 
estave of the defendants ai^d of their agents Nnndeeram, Rugboo- 
nalh and Hv^rchuuder; that it contained no mention of the father 
of the plaiuttff or of the loan having been obtained on his credit ; 
that had the bond in qiiestion been auiVientic and had the sum 
specified in it been received the defendanU frooi Byjnath Muo^ 


1S2;. 


•mount. 
Hrldtbstin 
this cose 
the respop- 
dontt were 
liiihle. to 
refund to 
the nppcl- 
liint the 
nmnuutio 

{ m'ul by 
dm, toire- 
tber wi ti 
the eliHi ge 
for tbe 
notice nnd 
this with- 
oiiU ref«»r • 
enci to* tbe 



6M»^»T»seiU«ft]IBW Pi 

ktij«K, lAdwr ht w hw m <l«|^r would li**« dumandud IHK* 

nieiit ftttd iiuAt «imI t>M» '■■" i w fy *- 

luttiy, fhat* if ib« bad prtftmfd my Qfh$f SSS 

bond parjpoftitig lo h» 'foe • loaii obutikta on ibt cfvdu of hit ^ 

^thoir and being othar th;tA Iht tnairiimeiit abava apeeilied^ be N,4#w*4ii| 
eoaid Hava doiia to only with clia viaw of injurHig aba dafandam#^ 

Tha dafandanta Nandaa Rant and HagHootiaiH’ mad# Iba t^unaa 
daftnea but KtircKtiadar Sain did noi appear. 

* On' the Ibih of Janiiarv tba Santor Judge of the Calcutta 
Court of Appeal, pasted judgment in this case lo the Ibltoaiiig 
affect. •* It is admitted by both parties in Ibis cate that a te<>ttrity 
bond was executed and died on the records of the Court of Sudder 
Dewanny Adawlut, and tiiat 20,000 Rs. wm the earn theratn 
specified. But it appeirs from the tenor of the aiigigeftMiltt 
executed by the defendants, that the above turn wae not borrowed 
solely for the purpose of granting a consideration tp the tiyeiy but 
fur the purpoae of defraying any expences that might be tncurriKl m 
the discharge of the offices of attorney and surety It is pfsin^ 

H'>irefer, that the father of the plaimtiT cootrtbulnd no labottr in 
the capacity of attorney, inasmuch as the ap^ieai was settled by 
private com pfomiae, and, although there is no doubt of the fact that 
a bond was exe *uted ia*fae#ur of Byjnath Mookerjes for the sum of 
Re. 20,000, yet, from all the circumst meet of the cate and especially 
from the evidence of the witnesses Mootiehee Vfoohtiminud Puuali 
and A nnnd Chunder Chutoorjea, whose testimony is at*quiesced 
in by both parties, it is clear that th# plain father caused Ih# 
same to be executed, simply as a nominal transaction. It does not 
appear from the evidence of any one witness that the derendaiift re* 
ceived the money from Byjnath and paid it over lo the father of ib# 
plaintiff in consideration of his becoming their surety and attomey. 
iiesides it is inserted in the bond that the estate of the dcfettdanie 
t< (0 he considered liable for the repayment of the loan and that 
Ntf ndee Ram and the two others, arc also responsible i but there it 
no mention made of the liability of the p^aiutilTg father as turely 
which should lead to his haring been served with a notice ity 
Jiigesur or to his paying the amount demanded. Neither hat the 
pinntiffiin point of fact either proved that bwwas served wtih ih# 
notice or that he paid the demand; marcover the father of the 
plaintiff caused the bond in favour of Byjnath Mookerjea to 1^ 
executed in a fttrzee or substituted name, contnfry to ihe piovi* 
sioni of regulation 7, 1799, and the circular order of the ^*o«rt 
of Kiidder Dewanny Adawiiit, under date ihe 25th of Jiilv 1809. 

Dnder these circamstances the claim of the plaintiff is inadinissi* 
ble/^ He therefore dfsinissed the plaitiBrs*elaim withcoeti. 

The appellant being dissatisAed with thie^ecfsion appealed from 
it to the Conrtbf Sodder Detyenny Affawlet/ Oa the ISthof Juwt 
1 827, di# case came to a hearing erporle, (the reepbndeou notop* 
peering altdf dot notice served) Wore the Second Jmlge (C. 
who after certain <|oestions to fhe #afai£tbf the appetyiwf 

recorded his oplnioik in the foBowing Uirms. U appeart thai Ite 
respondents, with a view do obtain the execatioii of the d#Cf«aaf 
the Coart of Sodder Deaaony Adaajliit, plised 
18H, ihdeHobi, in ebbforieify tn 

TOl. IT. » ir 
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1897* of March 181 3^ to furnish security to the amount of 20,000 

— 7 Rs. in the name of Radha Mohun Bunhoojea, father of the 

BuXuijfiil appellant and Kishen^ohun Bunhoojea. This security bond was 
t. Lukbee ’ executed on the 4th^bf $y%%kh 1220 B, S., corresponding to the 
Narain and 5th of May 1813. It was hied in Court, on the 7th of May, of the 
others. gijuje year, and, the security having been found to be good and 
sulhcient, an order was Issued on the 2d of August, for carrying 
into execution the decree of the Court. A detail of the conditions 
entered into between the respondents and Radha Mohun, on account 
of the security was contained in the engagement executed on the 
16ih of Samun 1220 B. S. by Htireepria, the mother of the minor 
Anund Lai thowdree, Nund Lai, Mudhoo Sooduu, Gungaran 
and Lukbee Narain. It forms No. 20, of the file of the proceedings 
of the Court of Appeal. There was another engagement e\ecuted 
by Shumapershad Nundee, on the 20th of Jeik 1221 B. S., which 
Baboo ^uguiiath Singh and Moobummud Punah, of the 

said Shamapershad, acknowledged on the 2d of July 1814, to be 
a genuine and authentic instrument. It appears, also, from the 
proceeding of this Court, dated the 2d of July 1814, that ths 
engagement executed on the 16th of Sawun 1220 B. S., contained 
twenty-one conditions and was filed in Court on that date by ths 
vakecli of the obligors. The Court liavkig*^^ approved its contents, 
an order was issued, on the 5th of July, of the same year, to ths 
effect that as all the respondents bad, in furtherance of the execu- 
tion of the decree, consented 4hat possession should be given to 
their surety Radha Mohun Bunhoojea, the Judge of zillah Midna- 
pore should recognize that individual as the person authorized to 
exercise active interference in all matters relating to the estate. 
Afterwards, when, on the 23d of January 1816, the respondents 
preferred a complaint against the said Radha Mohun to the Court 
of Sudder Dewanny Adawlut, it was deemed unworthy of attention 
and in the proceeding containing its rejection, it was recorded that 
no act had beeil established against Radha Mohun, or his heirs, as 
having been done in contravention of the engagement, and, 
consequently, such as to annul its conditions, and, that the objections 
urged, especially the first, relative to the omla, and the sixth, 
relative to thelmnd for 20,000 Rs executed in favour of Byjnath 
Mookerjea, for a debt willingly incurred by the respondent, as the 
consideration to Radha Mohun for becoming surety, were utterly 
futile. From the above circumstances it is abundantly evident 
that there is a sum of 20,000 Rs, due from the respondents in the 
former case, according to the security and agreeably to the conditions 
contained in the two engagements. In the fourth condition of the 
engagement, executed the 16th of Sawun 1220, it is specified 
that, in the event of the appeal to England being in any manner 
adjusted or withdrawn in this country, neither the respondents nor 
their heirs would require from the appellant’s father a refund of 
the sum of 20,000 Rs. which had been advanced to him in 
eonsfderaiion of his becoming surety. It appears from the 
pfoUeedlng of the 10th of August 1818, that the appeal was 
compromised seven years after the decision and five years after the 
execution of the engagement. This being the case it only remains 
to enquire whether Um appellant or hli "father did or did not 
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iictoally ree«tT« the <uiti ItipuUted to be paid in coniidetation of twr. 
th« secuiity. But dm appeiiant admiis that it «rae rcc«eived. 
statement is to this purport* “ The reep<Midetit8 had «o m« ney 
wherewith all to pay die money promised by them to oty futhef. t. UldMe 
I'herefore my father procured a loan to be made to them by 
Byjiiath for which a bond was executed uu the I6ih of %ieaiit VitO^ 
and the respondents inside over the amoont to my father, in 
contideraiion of his becoming surety now admittiftg that this 
statemeut it true, it is plain that the appellant can have no claan 
on the respondents, for the ronstderation of die secniritv, whic h he 
admits that his father received. But in p^uiit of fai^ he has ticit 
•ued on this account, lie sues because the amount of the bond 
tthe money having been obtained on the credit of his father) w.is 
repaid 'by the apfiellant, the respondents having hiiled to rcp^iy it 
on demand and the appellant having been coii.m'(uent)y set vt'd 
with a notice by the attorney of the son of the obhgee, fowwhich he 
Las the receipt of Mr. Wordsworth, the aHorncy in que^ti i>. 

Although, viewing the I'ase in ail its hearings, it is possible that, 
in realitw, no monev was ever paid by Byjualh Moi^kerjea on the 
credit of Radha Mohun Buiihoojea, and that the bond was executed 
in favour of Byjnath (who i^as the iincie of the appellant's faihei), 
with the view that wh*fen%ver, according to the sttpulalion oi the 
engagement, any money should be deposited in the hands of 
Hadha Mohun be inighl i e able by means of such bond to secuis 
to himself a remuneration with interest for having become suretv, 
still It has not been StitisfcUioriiy estaotished to my mind that the 
bond Was a mere nominal transaction. But whether it Wiis 
merely a nominal bond or for a debt bondjide incurred, a large sum 
is unquestionably due from tlie rejipoudenls, because, suppM^sing ihs 
bond to hate been merely noininul. in tlut case, neither the 
pldiniiflT nor his father can be said to have received any tiling on 
account of security, and if the bond waa for ^ del>i bond Jide 
incurred, in that case,ad«iilling that the plainiifi s father lei eived 
a consideration for his becoming surety, still the rejtpoiidentji are 
liable for the amount of the debt whmb was borrowed for them ow 
the credit of the pfaintiff's farlier; and, in the ever.t ol their inaliihty 
to pay, the sureties Nuiidee Ham, RtiglWxmath and Hurchun- 
der Sein are liable. That the bond should have been merely 
nominal reels on conjef’ture alone — but it is rer(iiin that in virtue 
ol the bond or rather the recei|rt granted by the attorney of 
Jiigesur Mookerjoafor 2 1,238 Ks. dated the I8ih of Novemirer 
1818, that sum is due from the respondents ,• as well as the sum of 
20 Rs. charged for ihe notice, ! a n, Ibejyforc, of opieion that the 
respondents should be adjudged to pa^ that sum With all the 
costs of suit. * * 

SubMquently to the delivery of this opinion certain of the 
fespondentf appeared and having appointaa woAeefr delivered io 
Ibeif replies to the pleas of ap(>eal ; but the /fbird Judge <C» 

T. Scaly) being salitlled, aRer a Ae deliberation of all w cir- 
ciimstaiices of the cate, ihaf the claim preferred the appelfwni 
was Just, coocorred tif the opinion expressed by the Sermiid 
Judge. A final deerws was coasei|ueQt1y, on the 3d of Ootobif^ 
yesM in coaforinity thereto. 
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GOKUL PERSHAD, Appellant, 

( versus 

SUNSAREE MUL, Respondent. 

*'SUNf^AREE Mul was the plaintiflf in this case. He sued for 
the recovery of r2,l01 Rs on account of outstanding balances, 
also for the recovery of 10,100 Rs. in gold mohurs and one hun* 
dred and twenty Rs in silver; also for 250 Rs., on account of an 
etmiiy inkstand, shawls and handkerchiefs, also, for 2,250 Rs. on 
iiccount of twelve ornaments as specified in the plaint. The total 
amount of money claimed was 24,821 Rs. and there was a further 
claim for the recovery of his ledgers and account books, extending 
from the year 186.4 to the year 1879. sumhut ara, 

'I'he claim was prefer red in the Bareilly Provincial Court, on the 
23d of June 182^, and the defendants were Guneshee Lai, Piubhoo 
Das and the appellant. It was set forth in the plaint, that, from the 
year 1863 to the year 1879, a mercantile establishment was carried 
on in the town of Bareilly, in the name of the plaintiff ; that, in the 
year 1 863, he constituted the defendant Guneshee Lai his pomashta, 
and, secondly, in the year 1877, l^e employed the defendant 
Piunhoo Das, in the same capacity, the^ being thus entrusted 
generally with the management of the affairs of the concern ; that 
dutiug the periods of his indisposition, when the plairititf was 
confined to his house, the ready money, bonds and all other des* 
criptions of property, were confided to the care and custody of 
those itidividiiais ; that on the 2d of Aphun 1878, he committed 
to their charge his ready money and jewels, but that they betrayed 
their trust and conspiring together carried off the whole of the 
p ipers and profiei ty belonging to the concern, to their own house.'t, 
and to that of Gokiil Pershad the other defendant, and refused to 
deliver them up on demand; wherefore thepiaintitf now sued for the 
amount ill >vo .specified re.-^erving his claim for other property until 
he should h ive ascertained the full particulars of the defalcation by 
reference to his account books yet in the defendants possession. 

The defendants Guneshee Lil and Prnbliocl Dasaliedged, in 
reply, th it the former w is nepliew and ihe latter grandson of 
the plaintiff, who, by reason of his being childless sent for Prubhoo 
Das, from Allahabad, and, being at the time of sound disposing 
mind c luscd an entry to be made in the year 1878, in the book of 
that year, transferring the whole property realized and theoutstand* 
ing balances iif the ciiitcern from his own name to that of Prubhoo 
Das and his deceased son Kulka Das. The amount so transferred 
was 2LI0i*Rs 1 1 oim-half of whicii sum the defendant was law- 
fully entitled ; that the allegation of Ctae plaintiff as to his having 
on the 2d of Af/hua 1 878. entrusted the care of his ready money 
and jewels, to the defendants was entirely false, iiiasiiiueh as the 
defendant, Guneshee Lai, was on that date, in Aligiinge ; and 
besides, had this been the cash, the property so delivered would 
have been entered in the account books or there would have been 
some vcMicher of tlie delivery forthcoming ; that as to his other 
claim of 12,101 Rs the defendants w^ere unable to reply, to it as 
there was ao specification of the particulars of that claim or state* 
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ment as to how it nriginated ; that tha plainiiiT % assertion at to his latf- 
having constituted Prabhoo Das hU g»tmukla, in th* Tear 1877, 
was absolutely false, as would l>e proved bv referencu to the ac- 
count books, which contained no mention either of the date ofstanstfse 
appointment or amout<t of xalary tinncxed to such office; 

Fjubhoo Das was the plaintiirt' .s grandson, and» in virtue of tllat 
near rela ionship, was oniiiled t > half his property and the fact 
that Pruhhoo Das was not his goma$hta, might »>e proved by this 
circunistaiice. viz. when the plainttd* petitioned the Court to ap- 
|i(»i*it ( tunesliee Lai, their tre:isurer, ho natuod Pnihhoa Das as the 
surety of that iiidividual, and had Pruhlioo Das he^i his gomashia 
he would, uncpieslioiiahiy, have caused mention of that < in utn- 
stance to he made in his petition and in tlie security bond; and, 
lastly, that the truth ur falsehood of the plainiitr's statement as i * 
the de/eiidaiits h tviiig made away with the a<‘Count books, fruni 
iHii t to would be afiparent from an inspeulion of ledger, 

fill 1878, III which the accounts of all the fmiin r yt*ars were in-^ 
eluded 'I he third defendant in his reply contented himself by 
observing that the claim against him wms founded la inaht e and 
fraud, lie had been i barged with receiving pro[»erty iiiiicle away 
with hv the other defend. injis from whose nply, howevct,it would 
he pe rceived, that, iti jtoinl of fact, no pi -peity had ever lieta 
iiiiide away with* 

t)u the l‘2tli of March ^24, the Senior Judge of the Bareilly 
Provindal Court gaxe pidginent in this case in the Ibllowing 
tt iins. 1 he testimony of the witnesses adduced by the plaiiitdl' 
is t'liUlled to greater credit than that ol the wiiiiei4ses adduced hy 
the dtlendanis, fur those of the latter are either their ronnexioiis 
tM their dei^ciidants, while those of the former aie wholly uiKoti- 
necied with him ; iudependentlv of the discrepancies observaide in 
the evidence of the witnesses for the defendants. The depo.siti ai of 
Lilia Tojrai a witness of the plainlifi' who isjuopi lotnr of tha 
L inking house of Mooh hiind ai>d Rarnhuh.u, and who is «a 
trii>l vv’urlhv person, proves that (luneKliee Lai and Pruhhoo 
Das, seeing that ihcir patron and heneLictor, the ph'iintitL wus 
an u ked l)v a severe illness conspired to einhe/zie his property, tin: 
fi'dt of his earnincs for several \ears, whn h they CJiriied off, 
together with ail the vouchers, and books of the estahhehrnent ; 
and. Ill conjiinrtion with the third defei.d.mj, (lokiil Pershitd, 

Si'creied the whole in some place suggested by the latter individual. 

Thev made a false entry in the first page of the ledger w'lllioul tho 
knowledge ami contrarv to the inclination fif the pfainiitf, mak ing 
all ilie out>tanding hrihinces amounting;, to 24,101 Hs. payable to 
Pnibiioo Das and Kuika Das, and with a view to cT)nrt*at ibctr 
fraudulent practices tliey ffavSe either sedVeted or destroyed all ib® 
accouiii books of the concern from the year IK' nlto the year 1877. 

Ceitain arbitiators who weie appointed to adjust the dispute'^ tie- 
tween the parties ha^'e stated their inability to do so, nv conse- 
quence of the accoiifits fnr^ast yeaN not bfingVorthrommg^ The 
v*tkctU of both parties admit that there was no ihentioii made cif 
the ready money and jewels in the account book or ledger, which 
the defendants prodiscad from their own house and presented to 
lb® Ukspectioa of the arbitrators. It is fair therefore to pretuma 
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I8fr. that it wai the private property of the plaintiff* and did not form 
^ . p “ ^aiiy part ofdiis mercantile concern. That the two defendants Gune* 

ulrnd * lu Lai and Pnibhoo Dag, took from the house of the plaintiff a 

SunsarM small box, containing ^Id ttiohurs and ornameiits, as above stated, 
Mul. ^ has been abundantly proved by the evidence of several witnesses, 

* but the value of the ornaments has nut been deposed to. Two 

hundred and fifty Hs. may therefore be deducted from the plain- 
tiff**B calculation, and the value of them assumed at 2,000 Rs. and 
allowing 10,000 Rs. as the value of the gold mohurs, a total of 
12,000 Rs. is dne from the defendants Giineshee Lai and Piubhuo 
Das to the plaintiff. As to the claim of the plaintiff for the sum 
of 12,101 Hs. on account of outstanding balances, it appears that 
the defendant, while the dispute was pending before arbitrators, 
submitted to them an account of the debit and credit sides' of the 
plaintiff's banking concernr. 1 his account was drawn out in the 
Hiiidee character^ and extended from the 1 Uh of 1878 to 

* the 1 7 ih .of B Ad doon 1880. In that tlie sum of 313,244 Hs. 
anas was entered to the credit side and the sum of 33,044 Rs, 
3 anas to the debit side, leaving a balance in favour of the house 
of 200 Hs. This account was delivere d in with two account books 
and a daily ledger now in Court, which were forwarded by the ari>i- 
trutors, with a Persian translation. I *am*of opinion, that the de- 
fendants shr)uld restore to the plaintiff' all the former account 
books of the concern, and that they should specify, within the period 
of three months, all the items of the expenditure specified in their 
account and that tliey should deliver up all the vouchers of the 
concern, and clear up the accounts to the plaintifPs satisfaction, 
or, in tli6 e\ent of their not doing so, that they should be forth- 
with compelled to pay to the plaintiff the sum (tlaimed amounting 
to 12,101 Ks. As the connivance of Gokul Pershad, the third de- 
fendant, with the two others, and his intriguing aitd plotting with 
themha\e been clearly proved, it is proper that, with respect to 
him and as a punishment for his iniquitous conduct, an order to 
the following purport should issue. If the other two defendai ts 
shall not, as above ordered, within the space of three months, 
either pay to the defendant the sum of 24,10>Rs. on account of 
the ready money, jewelf, and outstanding balances or shall nut de- 
liver up the account books and vouchers of former years, in that 
case the said Gokul Pershad shall pay to the plaintiff one> third of 
the amount decreed, that is to say, 8,033 Rs. 10 anas, 8 pie, suc h 
sum to be deducted from the amount adjudged against Guneshee 
Lai and Prubboo Das, ^ho, however, may be sued for it by Gokul 
Pershad. A decree to the above etfecT was passed accordingly and 
the defendants were tnadtf 'io pay all costs of suit. 

Gokul Pershad, being dissatisfied *wtth the above decision, ap- 
pealed from it to the Court of Suddtu* Dewanny Adawlut. The 
case was first brought to a hearing before the Second Judge (C. 
Siiiith)»^on the 28ih of May 1827. After duly wieghing all the cir* 
cumt^nces of the 'case he delivered l^is opinion to the following 
effect. I am sf opinion, that the substance of the decree of the 
Court below is sufficient to annul it as far as the appellant is con- 
cerned— -because it is evident froq^ that deci 8 i 9 n that if the property 
^ the respondent was embezzled at all^ the embezzlement must hava 
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hean practiced by Ounesbee Lai and Probhoo Da«, the two de* iSf7. 
fendaots. who have not appealed to this Court and bv them appro« 
pnated. 1'hc appropriation by the appeiknt^r.ltul PeV#had, ia by no ,, 
means proved and even admitting that hi$ (xmntvante wateatabliih- 
ed, the award against him to pay the sum of 8,:i03 Rs. 10 anas, SLMut 
pie, as a fine 18 not warranted by any regulation nor consuit^iit 
with the practice of any Court of Ju^tl^e. Ruthin point of fact, 
no connivance at all appears to have been proved in this rase — 

1 am, therefore, of opinion that the decree of the Provincial Court, 
as far as regards the appellant should ba reversed, and that the 
costs in both Courts incurred by the ap^lUnt, ba^ohiirged to the 
respondent. ** 'I he Thud Judge (C. T. sValv), fully concurriug lu 
the above opinion, a rinul decree was passed accordingly. 


JOB A JflYGlI and others. Appellants, 
ver§u$ 

MEER NUJHLB OOlJ-Ali and others, Respondents, 


i«if. 

No*’. 


I'HE respondents insiUuted this suit in the zillah rourt ofLAmhMd 
TtrliOi't, ihe appellants, i»n the I 1th nf March ISIS, for the 

iKjflise* si 'U of enc hutKlu'd and ten hfpquht, tifteen lumu in of land, l**^!*! 

j j ' 1 ‘t, • i * i'\ iKt 

cl<iMiicd as fuokurn t rfj and Mtiiated tn livaipoie, a fnzumut menuf, 
vvunpn/ed in perguiiii i Hajeepore. Tlie claim was laid at nine ioul ihcir 
hundred and rmiety-six Its. twelve anas, bettc; three times the 
annual produce, the produce of each btrujih istmivilcd 

ton e Rs. ^ puttaAt tor 

The plaint w.is to the following effect. In the vt* ir \ 198 F, S., « iwn«l of 
the entire mauz% of Dyalpore was pun based by the plaintjlf *^^**^9’ 
Ntijeeb Oollah frrmi Mr. Hindis, and it was held l»y the said Nujech 
in hi'i own possession and management, tilkthe year I'iOI. In iho to Hny en- 
yejr I JO J, on account of a debt due to the hou»e of Byjnalh Sahoo, na* 

the mnt/ztt was assigned over to that individuui who was one of the 
pUmtiff’s. In the year l‘JI‘2, a two ana sha»e of the mouzu was 
told by public auciiou, in Inpiidation of a * laim of dowet preferred uot 
bv Doordana Khatoori, the mother uf Nujeef’i t>ullah. *lliis share 
was purchased by Laia Niiianiicd, who jold it to the plaintiff Birj ^ 

loil : afterwards in the year I 2‘ivi, Hyjiiath Sahoo and BirJ Lil, united fi^rdiury. 
in giving the whole moiira iti farm for years to Bhoopnaraio 
Singh, from wliom they bad rej:ul»rlv rec«ived*t1»e . vnfs. But the 
defendants without any a-ilhoiity either from the pbiintifls or their 
lessee, had from the year P22‘2 to the year 1223, usurped tjio pro* 
fits by force paying no rentA>f tdin e, and wifen the letseepf the 
plaintiffs had instituted «vgaiii%t them, four different^nits for arrears 
ot rent they pleaded that their ancestors had obtained asoAarreree 
poft ihi for the mouzot^i the rate ef 12 tnaff, per heegak. They pro« 
dUioed iQ proof of their claiiii, poiloAa purporting to have btttt 
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iggy* grtuted’by Mr. Hurdii and a Utter jtat«d to ftate bean vrriUan bj 
. - . 8* ^ Borkut Oollab, the father, of Kujeeb Oolla^f coiififcniiiig them 
huA otbrn* poseeeeion of the^ moAerreree tenure. Op the 30tb of AprU 

V. Mdr * the Second Reguiter of tba zillah Court, piesed an order with 

Niijeeb ^especC to one of the Ol aims which related to the two ana ehare,. 

disallowing the pottah aet up by the defendants and adjudging. 

* them to pay rent at the rate of three Rs. per beeg%h^ with refereace 
to the rate of rent levied on adjacent lands and ar far as regarded the 
rest of the mouaaand the three other claims, he directed the three 
piamtiSf to unite in the institution of a regular suit with view to 
annul thepoir^As aliedged by ^the defendants to have been ob* 
tained by them. The property was originally acquired by the ' 
plaintiff Meet Ntijeeb Oollah/ in the year U98, since whicb 
period no mention has ever been made of any mokurr^^e 
pottah. If there had been any truth in the defendants allegation 
^they would have taken care to obtain from the plaintiff Meer 
^ujeeb Ooilah a confirmation of their right and they would have 
caused mention of it to be inserred in the potlah and kubooleut 
executed for the lease granted from the years 1‘217 to 1221 F. S., 
and which they took from the plaintiff Byjnath Sahoo. Besides 
the proprietor of a mzamat village is not competent to grant a 
mokurreree pottah of it in perpetuity, and'moreover the aliedged 
pottahi do U'.it specify that the tenure is to endure generation 
after generation, and consequently the grant lapses on the 
death of those by whom it was acquired and does not devolve 
on their descendants,— according to the 16th and 18th sections of 
regulation 8. 1793. such tenure cannot be considered as hereditary^ 
Under these circumstances the plaintiffs sued and hoped for re* 
dress. 

The defendants replied in the following terras. When Mr. 
Hurdts purchased the property from our ancestors he agreed to 
return to them' the. title deeds on receiving back the amo*uut of the 
purchase money whenever he should return to. Europe. For our 
support in the mean time he executed in favour of our ancestors 
three mokurreree pottahg^ granting one hundred and ten beegahs, 
fifteen bUwoi of land, to our ancestors in perpetuity . They accord* 
ingly remained in quiet possession of the mokurreree lands so 
granted while that gentleman continued in the country. In 1 198, 
wlmn we heard of^the sale of the mooga by that gentleman we 
went to him and required back the title deeds as Itipuhited. lie 
in reply told us that be had been obliged to dispose pfihe property 
to Meer Burkut Oolla.ffather of Meer Nujeeb OqUa, but that be 
would cause that indiv idual— lo confirm us in the mokurperee pottah 
which he had granted, in prosecution of this purpose he wrote to 
the Meer, who sentafepiy Containing the«required confirmation, con- 
veying at the tame fifne to his onda authority for consider^ |be 
lando at a ^rpetiiai lenafe subject only to the stipulated quit rent* 
In^sOkiAfttnity tliereto the omfa of the said Meer as .well |a Lala 
Niliaft«ii|Ni and Biif litl, after a1:wo anfi^share of.ihe property 
been fraosA^rred^lo thopi, conttaoad iio receive the ront aoc^ing. 
to the it# vate of the esoAarreret aeoure. la the year^.lfi^l^ 
F. the |imiitti)i^ firs^ by meens of. Eboop Naraitf cfunmiiaceat 
taciees ef fiii» oaoeiog that indifidtah le iaslUnleiibiit^ 



CASK IN THE SUDDER DEWANNT A»AWLIIT« m 

MfU ns foi arrears of rent iii the riihh Coart. In «f latr* 

tAnse suits, as wc tiegiectedl to ftle our trtle deeds, we were adjud|^-* 

, sht'ire, at r»te sued M tiv the Joh* 

pUifitins and as to the rest we were fHirrnittted to bold 4 t oti the 
terms specitied in the poii^i. From the drrree whii li jjeve jud^. 
ment against us we appealed and the appeal is still under van* ^ 

sideration. in short we are cultivators holding under grant Irom otiiers. 
the original proprietor and the land in our cnliivatioii it all m!>kvir* 
rerce, agreeably to the grant which was made for our lupp >rt-« 
and whichdhe plaiutidHhuvv no right to (mnuL Ihe leguiaiione 
quoted by the pUintiffs relate to mokurrtrfe grants <4* the pioprte* 

^*’y Villages and not to pottahi h;)r the purpose of rul- 

tivatioiv . Proprietors of laud were prohibited from granting 

mokurretee potiahs^ subseipieolly to the year I7lh), Out ilof 
on which w'e rest our rlairn were granted antecedently to that year," 

The claim of the piaintiHs is therefore wantonly wijtiiiouiu 

On ihe 15th of July 18)8, the register of the siii<.di Court ^ 
gave judgment in this case. He was of opinion that the p^ii* 
tah$ produced by the defendants even admiUing that they weie 
genuine jn^truments could not avail them agreeably to the 
16th section of legulatiQn 1793* inasmucli as the grintees 
therein named had diea and the grants cont iined no provuion 
that the tenure should desc'eud from generation lo geneialtori. 

Tiie defendants mi this ground be cofisidercd were not eulilled 
to the perpetual tenure to which (hey laid claim. Ha therefore 
decreed that the pottahg in (piesttoii should be held to be nnii and 
void, and that the defendants should pay rent acruiihng to the 
established rate for similar and adjacent lands, defraynig also all 
cosi^ of suit. • 

Ihe defendant.^ being dissatisfied with the al>:.>ve decision ap» 
pealed from it to the l*aina Provinc ial i.oiirt. f)n tiie Tti* of May 
ld2i, the Second Judge of that (.’otin atlirmed ihji.* di'c ror of the 
register with costs setring no reason to iiitcih ie u ith the dec l^i(>rl 
which appeared to him to bejujkl and proper. 

'Ihe defendants being still dissatisfied petitioned the Court of 
Sudder Dewaniiy /fdawlut, to admit a special appeal which was 
ultimately admiited on the Nth of January* I ft’i3. Birj 1 «'a 1 was 
the only respondent who attended to aiisw'vr the appeal. Alter a 
due deliberation of all the cirr‘umstancef» comieciejl with tliiii cane, 
the Second Judge of the Sudder Hewanuy Adawiut (C. Snutii), 
recorded his opinion to the follownig eflei^. It at>(>ears that thiee 
pottahs were produced in the riilah Court, ea<*ii of mem, dated the 
oth of (he month of 11 Ha F. S. specifying that one pottak 

was granted to Runjeet Singh fur forty^five /H-reaAs, xtifh\tu>u$ of 
land, at a jitmma of tlnrty-Mir* Hs. two arfba, one to Ohuip Smgh 
for thir(y*two heepoAs, at a ^umma of iweuty<rdtii lU. and ooe to 
Locliun Singh, for thirty -three bee^ahs^ bve bigwan, at a jumma of 
twenty-four Rt. fifteeti anas — total of laud one hundred and ten 
hee^reAt, fifteen bU»a$ and jAul of^umuKi cigRty three 
ana. In this Court, besides thepaiimhi ahoveiiieuuone«i, a Persian 
letter from Barkut Oolla has been produced, dated the ISlb 
of August 1790. corresponding wtiA the •FusU^ year 1197; also a 
letter bearing tlie^ eeal of Nujeeb Oolla, dated ibe fitb of Skabm 



ft74 


CASES m THE SdDDER DEWANNY ADAWLUT; 


1200 F. S., and a letter frotn Colonel Alexander Hurdle, dated the 
n — c^* Ahgust 1790, corresponding with the Fws/ee >ear 1 197. 

Hiicroilim ^ reasons assigned the zillah decree are that admitting the 
V, .\:f 4 *r ’ pottahs to be genuine they cannot be upheld under the 16th sec* 

Niijtfeb • tionof regulation 8, 1793, owing to the decease of those per- 
OoIIhU and vvho were named in the graiit, and, from the circumstance of 
01 wu. the term “ generation after generation,” not being specified, the 
potiahs on which the defendants tested their claim were on these 
grounds declared null and void — and they were piacedVi^ ^ lev* I 
with other cultivators. * 'there was no inve>tigaiion lUv^e by the 
Courts belowf into the authenticity of the appellants exhii)its nor 
was there any enquiry made as to the altedged posse>sion of Kunjeet 
Singh, Dhuip Mngh aiid Lodun !Singh, the original 
W'ho obtained the wokvrreree grants as specified in the pottahs or 
as to the fact of whether or no the plaintitis are the true and light- 
.vful heirs of those Ifit should appear that Runjeet 
Sin^h, l)hurp Singh and i.ochun Singh, w^ie in reality seized of 
the lands, as specitied in their poltths^ 1 am of opinion, 

that the tenure should he confirmed to their heirs —because in this 
case the provisions of section 16, regoUtion 8, 1793, do not apply, 
and it is perfectly certain that when the . purchaser of the entire 
mouzay at the time of hie disposing of it to a third person gave the 
original lessees of it a mokurreree pottah, the intent of both parties 
was that such pottah should confer a tenure in |>erpetuity to 
descend hereditarily from ^eneratiou to generation. Nor can a title 
so acquired l>e lost by the truusi'er of the efttute from one purchaser 
to nnotlier. F^^r these reasons the Second Judge suspended passing 
a final order in the ca>e and diiei ted th it gll the exhlliits above spe* 
cified should he sent to the Court of Appeal vvitli instrui tions that 
the Judges of ihat t'ouit should in .ke empiiry into and repoit upon 
the points above enumerated. 'I he invt stigati ni ordered having 
been made accordingly aud the re(|nired report having been re- 
ceived, the case w as again brought before il»e Second Judge, on ihe 
27ih of Oc tober 1827, who recorded his final judgment to the fol- 
lowing effect. “ It has been smisfaciorily proved by the appellant;*, 
that the lands claimed are theirs in virtue of a mohurreree tenure. 
It has also been proved that the tenure has been held at a perpetual 
quit rent ever since the time of its original acquisition Uv the origi- 
nal grantees and tlieir heirs the appeliants. I’nderall the circum- 
stances t»f the case, I am clearly of opinion, that the appellants are 
entitled to hold the lands at the invariable rate of rent spe<'ified in 
the pottahs and that the decrees of the Courts below should not be 
affirmed.” 

The Second Judge (A concurred in the above opinion, ob- 

serving that althougli there might fie "some doubt as to the validity 
of the granted by Mr. Hnrdis,^ \et as the appellants and 

their ancestors had had possession of the land at a fixed invariable 
rent £ r .^olong atime, the respondents could rn t now be considered 
at kberty to demand any larger atiYounl as rent than what they 
had been hitherto accustomea to receive. A final decree to tha 
above effect was passed accordingly, on the 29th of November 
1827. u * 
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BABOO BYJNATH SAHOO, App«ll.in«. . 

iTri,vs 

GO V ERNM EN T, 




THE appellant wan formerly pKtint tf in tiit^ c.iie He brotjgll iKia tti«i a 
bis action, on the of June IS J4, in the Patmi Provincial Gonii, 
ajxainsi ihe Collet li>r ol TulniOi. to recover posi^essiott of 4 mt>Xwr:r- 
rcr c<!/<mrarcf tenure, eonsJsl!ii[| of l)y:itn<r>re and nine oiher fwo v i-,,. 

Xits, Kitnated in per^niiiM l!ajC**|>ore /iliah *rnhui»l, and to »et asidt: *»»;»! m tiiJr- 
the oideisVifthe ('•ollei tor find the Board vi Hcvenu^*, fnr hjtioj^; ,1 t •' >' 
new UNsessrnent. according to tlic artnal pv'»dii» « under the pnuisi- 
ons of regulation *2, IS 19. The i laiiii wiislaid at Ks. flj ana*. ,;r. 

heing the annual profits tfter dedut twig the ‘lumofViO Ks. eit|>cn* t' m ujham *» 
of ni iiiageiuoni , 1-4 Its as «jn/#4fiwa ai d .‘>'‘3 Its (i.J aria.s, as tul 

moftHnrrve rent; the grr»ss ppaluce oeiug I.SOl Jts. « 

Tlie plan.t was in suhstanee as fijIloAs. In the ve.u I lii4 F S , 

Crdonel ilnrdis purch ised tlie wh mO t»f the mouzns in (|ne^fn>}}, Kn -ah. 
from the f 'riiier tn tltit . S!iimh'*r '^ir>gh and nlhrrs In the \c it ^ "lu .w Ur ^ 

1 1H<>, Kai Sadhoo Kain, ther/ciio/i of the '^oohahac.d sutR lintccdeui J*,*^,*J[|** * 
of the perguiiiM, seeing that the rent icMcd on ilie entile uas ts- yrnMuitof 
ce>8'i\e witli referen. t«f life profits vo ided a'ler ded<i<,tiiig ns w.u.i <.i 

7/a«<:i'ir the siini of M)4 Hs 10 anas, from the l\ riner w/wriiu of IdS 
Hs. J an ana, gave to tf e afore-anl Colnod, dmvhirn rfe suunmi fm ’J’ , [' ’ *’* 

the firopertv fixi ig llie rent in perjietnily, at 'X\ i Ks. m anas, winen f.-*,* .r<rr 
grant was coiifirn'c.d hv a poUith trout F'/oolla Khan, the nutmi o( »n*r ah 
the perguiina. Ihali llies- ln^tru^Ile^ts lane the se tl oftlui roj-ci ti\e 
gruntdi'S. In the ve.u M^u» h, S. tht' < ollec lor, in ronlinnalion of yi-vim, 

the ffn*k'trf t'f’f f tetnire, i,ssncd his he iring dale the ‘J-Sih ol 

Mav 17S9. con 'spondingwith the hlh of ./e<A 1190 I . S. He a)»o « i.u h o»n»* 
issiud .1 hfrivaHitu tu the same efie< 1 to Mc' r Hnikut n(>Jla ihv or.ih^l 

ptrn icndent of. he pergmina. In the >ear I 1 K >». at Uie ’one 
of iIh* pcri etiiil siciUjinent. the genta.fnen eiufu>h.<l 'Uih the ufiiUi- rme. 
form .lion c,f it. finding ihai the aclual produce » i the relate 
was nut iiioie tli.m piopom uale to the jummu .''se’^-vd upon it, 

'•ffUlimied to the <l»d. nel the irt i^M/ccce iWomioi# / leiiun: whi li 
h ^ Ind ohiained. I he ho<»k, lontniong 4h»’ pntn ulais ol thtj 
perpetual settlement wa.s fur -vardi^d to the '^‘ipreine taiiiuMl, *i!id 
tin* ai rangemerits t herein made weie at‘pi<»vC'i aid siiu ti ni:d hy 
the (loveruor Gfein*r:il in (.‘ouncih Fr.aJumalion was iKcoruncjly 
issued, confirming the settlemej't s » made whn h was detlared t*» 
l>e perpetual and to endure lioiii generatii*#i to generation. 1^*** 
l-'.donel kept pos;«e>sitiii <i the e^taiu, ^lill the yeai h H. 

paying the fixed rent with winch it had been u#'*cssrd. In the 
yeir lias, ho sold the whoUiAf the wuWrrerfc propeity togclhei 
W ith the nan^ar to .Vlcer Nn^eeb OoMa Kh-m, fut the sum of J. >00 
Hs. I he hill of sale b<ire his signature a»*d waft dsited the J Jih of 
Sh iwal 1204. A. H the purchiser at the same lime recer ing all 
the former title de ds. Th^feer aforesaid inv-^rMbly pud^ihe 
i^urt rent assessed, receiving ii» return the aulbcuticarte i ret eipts of 
thtf CoUevtor fur the sanie. hi the year I'Jifi I* b atwoaoa « 
sh ire of the property iij question, jra* sold by puhhc aiiction, iii 
satisfaclioo of a demaod of dower preferred by Uoofdaua Kbatoo% 
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the mother of Nujeeb Oolla. That share was purchased by Lalla 
Niiianund, who, in the year 1217, sold it to the plaintifif for 2,200 
' Rs. and in the year 1^J25 F. S. Meer Nujeeb Oolla, sold the remain- 
’ portion or fourteen anas to the plaintiff, also, for the sum of 
22,50 1 Rs. The purchases were negotiated by the gomashta of the 
plaintiff named Dirj Lai. In virtue of his purQhase, the plaintiff 
became possessed of the entire estate, paying anntmlly the fixed 
tnokurreree jumma of 333 Ks. anas. But in the year 1818, 
A. 1). the Collector served the plaijdtiff with a notice reoui ring him 
to produce his title deeds* in virtue of which he claimedko hold the 
property at mokurrerve jumma, 'I he deeds of sale, the (no^urreree 
hunnudi and the receipts for rent were produced accordingly, but 
to these no attention was paid, and in a proceeding, dated the Uth 
of May 1822, the Collector declared his opinion that the Tands in 
' question, were liable to resumption and subject to a new assess^ 
luent to be imposed with reference to the actual produce. The 
papers ki the case were then forwarded to the Boai^ of Revenue, 
by whom it was determined in the first instance, on the i9th of 
March 1824, that the tenure was liable to resumption but that the 
present incumbents were eiititled to hold it at the same jumma, 
dtiriiig their natural lives. For a coiifirinatton of their opinion 
they submitted their proceedings to Governor General in 
Council, by which authority it was declared that the original 
order of the Collector was just and proper, and that a new assess- 
tiient should forthw ith be made. But in point of fact, the lands in 
question, are not liable to resumption agreeably to the rules contain- 
ed in sec tions 76 and 74, regulation 8, 1793, they having been held 
at one invariable quit rent for a period of twelve years prior to the 
decennial settlement; as well as by section 17, of the same enact- 
nient, the mokuj'rerec having been confirmed, first, by the 

gentlemen entrusted with the forniution of the perpetual settle- 
ment, and, secondly, by the Governor General in Council, and the 
rent having been ever since received without any objection, at the 
rate then iinjiosed. 'llie plaiiitifi' purchased the estate for a large 
sum of money on tlic fiiithof the assurance contained in regulation 1 , 
1793. lb)der these <'irc\imstances the plaintiff expressed his hope 
that the grievance ofiwhich he ('oinplained might be redressed. 

The Collector in reply urged, that the documents now adduced 
by the plaintiff /in support of the claim to bold the lands, as a 
wokiirnree tenure had been rejected at the time the original in- 
vestigation was held, to determine the question of resumption, on 
which occasion the order of the Collector was ultimately affirmed 
by Government; that tjfie lands were clearly liable to resumption 
and that lie plaintifis Attempt to prove the contrary by relying on 
title deeds, which had* been alre^y rejected, could not be enter- 
tained h r a moiAent and that as the whole of his allegations had 
been already amply refuted, there was no necessity for entering 
iutQ |iny further argument on the present occasion. 

Qn the 1 1th of June ] 825,The FoiMh Judge of the Patna Provin- 
cial Coart, parsed judgment to the fallowing effect. The claim of the 
plaintiff rests on two grounds. First, the mokurrmree sunnud^ bea^ 
ing the seal of Hai Sadlmo Hanv and dated 29th of Shawai 1186 
If, S,, the potiuh of the lame date, bearing theieal of FyzooUa Khat *2 
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tU« tfusnt/ of the pejr^nna, end tlie m^kurreree ttirtnmd, he«n»g dal# iWf- 
the *i8th of May ] 789, A. D. contaimn^ a contirmalwn of the ee^aee- . 

ment in perpetuity in favor of Colonel Hittdlit and two ^nennaus 
directed t<* burKiit Oolla Kban, dated the 18lh of May, of the ieine v. Govern* 
year, and, secondly, the fad of rent having^ been received at one «ne»i. 
invariable rate of 333 lls. 6| attae, per annum, for a perif>d ef * 
twelve years, antecedent to the doceiinul settlement ; which took 
place, in the year 1 197. F. 8. But it would appear that froni the 
commencement of the year 1186 F. S. to the end of the year 
1106f them is only an interval of eleven years, and the vakeeU oi 
tiie plain tilr admit that they have no t^umfud foi the lande. under 
the seal of the Governor General in Council. Hfider^he^e nrcuin- 
stances the sunnud granted by the Collector and i)y the attmtls of 
the pergunna cannot be held to have any validity. 1*he ordrts of 
the Collector and of the Board of Revenue for the ( entral Provinces 
declaring the lands habit to resumption und siihjei t to a new 
assessment, appear to be in every respect just and proper. ^ On ih« 
above grounds the Fourth Judge dismissed the claim of cTie plain* 
tdi with costs. The pbiituilf boisig dissatistied with the above 
decree, preferred an appeal from it to the Court c?f Sudder Uewan- 
ny Adawlut, laying his claim at l.^t*0 Rs. anas, living three 
limes iho amoiiiit of the moffUrreree jumma. On the 2d of Septem- 
ber 18-6, the case was Virouglit to a hearing i^efore theSe< oiid 
Judge (C. Smith), in the piesenre of the v^ikceh of the paities and 
having l>een on that day postponed, was again brought forward, on 
the I ith of the same month, tiefore the same Judge, who recorded 
his hnal opinion in the foDowiug terms. It appears to me, that the 
decree of the Court below cannot he afiiriiied, hvcau.4c there exists 
the strongest probability, judging bom all the ciicinnst.itM es of the 
case, that at tite time of the decennial setllcinent, I)yalp‘»re the 
moHia ill qtn stion, was regisiered as a mokurrme tenure, not so 
much from the fact of the suunud granted by Sudlior. H im and ti»e 
perwanna of the Collector, as mtli reference to she fact th it the 
property in €|ucstion, could not with piupruiiy Inr.ar a he:iMei as- 
sessment. The report of ih.it settlement together with that for the 
other mehals settled in the district of Tirhout, w.ia duly forwarded 
to the presidency. If the word mo^ricrercc was retained in the 
tjovernmeiit registry books, the fart can excite no surpri.«ie inas* 
much as the whole of Soobuh Behar was asm5ssed, at a mokurrerre 
jumma. But the terms mokurrene and perfittual settlement are 
synuninious. It is also evident, that in ihc year 1216 F. S. a two 
mm share of the mouza, in question, was so^d by public auction, 
under the superiiiteudaiice of the Collector and tlie sanciimi 
of the Board of Revenue, when the foDner asuessmeqt for that 
portion was retained. In year 1225«F. S. the plaintifT made 
the purchase of the estate for a heavy sum relying on the faith of 
the perpetual settlement and on the ar curacy of the public registry 
hooks. The consideration paid by him for the fourteen arm shar^, 
whicli was purchased by ly gommhia Birj Lai, amounted to 
22,500 Rs. Besides, adittil£|ig that the evottaa Of Dyal(H#e it 
legally subject lo a new aesessmeni, still I am of opniion, that the 
de^ton of the Court below should he amended, because in this 
case Ihett it a di ffer ent of opinioif between the Board of Eeveaue 
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1827. and the Government, the opinion of the former authorities being 

J-j that the present incumbents shouid retain possession of the tenure, 

DMiUSahoo* ® wokuheree jumma^ during their natural lives and that the new 
r Govern* settlement should iiot^ie carried into effect, until after their death, 
incut. whereas the order of Government was to the effect that the lands 
s}ionld be immediately resumed and reassessed, even during the 
lives of the present incumbents. Rut in the *2 1 section of regu- 
kition 2, J819, reference is only made to the decision of the Board, 
and no mention is made of any de ision of the Governor General 
in Council. 'Ihe Board of Revenue were apparently Mie pniper 
authority to issue a fiin^l order according to their own^ discretion 
nor is there amy prohibition against their so doing to be found in 
the enactment above cited. It is evident that in this case, the 
Government is a party and that the Members of the Board of 
Bevenue were oUiciating in the capacity of Judires. Their autho- 
"rity should tlierefore in this case be considered as tantamount to 
^jMdicial*Auth(>riry. Viewing the matter in this liglit, it is that the 
ultimnle'decision of the Board of Revenue is considered as a judg- 
ment of the first resort and the decree of the Judicial Authorities 
as a judgment in the second resort, so that every decision by the 
Board of Revenue, is open to a regular appeal as a matter of right 
wiliiout the necessity of shewing spCual caaise for its admission ; 
such a thing was never seen or heard of in the annals of Jurispru- 
dence as that the Judge in a cause should take the plnintiHs ojunion 
on its merits and having ascertained his pleasure should recede 
from his own judgment and ultimately de('idtf the case according 
to the judgment of the plaintiff. A person so acting could not he 
considered as a Judge between the parties hut as the servant of ihe 
piaintiH' alone In this case, there is no necessity for insisting upon 
it that noli ns volens, the settlement of the monzn with reference 
to its actual pioduce shall he immediately carried into effect — be- 
cause the mokurrere.e-dar is not devoid of proprietary right. He is 
proprietor of the rnoktirn^rer and of the propriet-irv right which 
coiistii tiled his purchase and any new settiement must be niado 
with him agreeably to the regulations. Under these cij*cumslances, 
1 am of opinion, that the decisions of the Revenue Authorities and 
of the l^itna Provincial Court, should be reversed and that the ap- 
pellant should be reinstated in the possession of monz i Dyalpoie, 
as a mokurrere€ tenure, subject only to tlie fixed assessment of 
333 Rs. luias^ as the annual rent and that Govei ument should 
defray all costs of suit.*' 

Oil the 29th of November 1827, the case came to a hearing 
before the Fifth Judge. (A. Boss,) who recorded his opinion in 
the following terms. ‘.‘•It appears that Mr. Hurdis purchased 
the tolook in question, in the year 1184 F. S.. and that Sadhoo 
Ram, the dewan of Soobah Debar and superintendent of per- 
guima Uajeepore, in which Dyalpore' is situated, considering the 
former assessment of 438 Bs. A an ana excessive, having de- 
ducted 104 Hs. VO anas, as rua/i^anii assessed the estate with a 
mokurreree jumma of 333 Rs. anas. 1 his took place on the 
29th of ShnwKil I 1 8G F. S. on which date he issued a sunnnH to 
that effect in favour of Mr. Hurdis. Ihe Collector of Tirhont 
coufirmcdthe assessment so mad^, first; in i 1^9 F. IS* and, secondly. 
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ill 1196, when he issued perwnnnas. under his cfTtcinl se:|l and i$fT, 

nature lo the Chowdhrees and ca/ioonffoeM of his distrn t dir^t ti»»g * 

them to consider the same in full force. At the period of the de- IW}, 

cenni'ti settfemeut, in 1 197 F. S. the mouza in <|iiestioti, was as- 
scssed at the same jfimTrnx and that settlement was confirrned bv the ' •^hncni- 
Cioveruor General in Council at the time. Afterwards Mr. Hurdis 
so'd the e>tate in 1 198 F. S to \leer Niijeeb Oolla, for the sum of 
2,5 >0 Its. and in 1216 F. S. a two ana fxiruon of it was sold in 
suiisfactioii' of a decree of Court. Of ihm portion Nitiauiind be- 
ciiiie the purchaser and he sold itau uii to ^yjnuth Sahoo. in 1217. 
for the sum of 2,200 Ks. Afterwards in the year 1225, She appellant 
purchased the reuiaining fourteen ana portion of the nionzn for 
22,500 Ks. in the name of his gomashtft Birj l.al, from the proprie- 
tor Nujeeb Oolla. During all this long iutervul ih-atis to sav from 
the year 1197 F. S. up to the period of the purchase <»f the foiir- 
iceii ana sliare, w hich rornpri.ses nearly eight, aud tweiijtv years, • 
there has never been any <|uestion or ol)je(!tioii raised by the offict^rs 
of tioveriimeiit, as to the validity of the mnkurreree assessment. 

Ni twithstanding ail this, the Collec tor of the present day, in the 
year 1822, solely on the ground th:it Sadhoo R on hjcd no auih 
nty to grant a mokur^^er^e tenure, declared his opinion that the 
setileiiiei.t made in 1 197 F. S. should be reversed under the pro- 
visions of regulation 2, 1819. 'I’liat opttiton was maintained as 
being correct by the Board of Revenue iu the central Frovinc'es and 
by tile Government. lam of opinion, that the decisions of the 
Keveutie Authorittes and of the Court below are improper and 
shouJd be reverse d. It is evident that the Collector, at the time of 
ruaktng the decennial settlement which is perpetual, wasperfediv 
aw.are that Rai Sadhoo Ram had no authority to grant a mo- 
hurtevtie sunnud^ yet the perpetual assessment fixed by that in- 
dividual was adirmed, from which fact it may with tlie strongeAt 
degree of probability be inferred that the settlement of the 
in ipiestion was made with reference to Us capabilities aud tViat 
such settlement was on the same ground rontirnied by the Gover- 
ntir General in Council at the time. I am of opinion, therefore, 
tlnil it woiiUi be inconsistent with the principles of erpnly and 
justice to annul the settlement of 1197 F.^. on the plea of the 
itKufBcicncy of the grant made by Rai Sadhoo Ram. which instifli- 
I'lfucy must have been palpable and notorious at^the time of the 
form ition of tlie decennial settlement ; nor would such a proceed- 
ing be consonant lo the intent of any of the regulations of C»o- 
verrirnenl." On these grounds the Fifth Judge concurred in the 
order proposed to he passed by his colleag|ie Mr. Smith ^and judg- 
nieiit was accordingly given in favour of the appellant with costs. 
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CHUTTBR SINGH, AppelUnt, 

* versus 

MUSSUMMAUT NOORUN, Respondent. 

THE respondent brought this suit in formd pauperis^ against 
Syiid Kamai AU and the appellant, in the Patna Provincial Coart, 
on the 1 8th of May 1822. She clutned possession of one quarter 
of mohiza Moosapore Mungrahee, an ayma tenure, ih pergunna 
Hajeepore, and a quarter of mouzn Kaundoo Chupra phouspore, 
alto an ayMia tenure in pergunna Kurkee zillah Tirboot. The 
claim was laid at 5,620 Rs. eighteen times the annual produce. 
The plaint set forth that sSyud Shah Ghous Ali had one son named 
Syud Rooktin Oodeen and two daughters, one of whom was named 
Khuderiin, and the other was the plaintiff'. He had no other heirs. 
His landed pro})erty consisted, at his death, of a half share of 
each of* the abovenamed mouzat. That property, however, was 
absorbed in satisfaction of the dower of his widow. Syud Rookun 
Oodeen, proceeded on a pilgrimage to Mecca, on the 7th of the 
morith of Rujub 1195 F. S. since which period he had not been 
heard of : consequently the plaintiff ‘and Khuderun were the only 
two eKisting lawful heirs to the property of the deceased and his 
widow, to a moiety of which they were each entitled and jointly 
look possession accordingly. In the year 1212 F. S. Meer Syud 
Moohuramud, the husband of Khuderun took a farm of the plain- 
tiffs share in the name of his son Syud Kamai Alt at a yearly 
jumma of 1 10 Hs. for the period of ten years, coinmeticing from 
the year 1212 F. S. and ending with 1221 F. S. and, having paid 
the entire rent due for that time, went on a journey to the east- 
ward in 1222, and as the parties were living in coparcenary, and 
the plamtiii’’s son Syud Shah Ameer Ali hud not arrived at years 
of discretion, the said Syud Kamai Ali became mokhtar in the 
management of the property and paid the plaintiff, according to 
the accounts, the sum of 175 Rs. annually, from the beginning of 
1223 up to 1228 F. 8. The plaintiif instituted this suit, because, 
when her son arrived at years of discretion, the defendant Syud 
Kamai Ali took possession of mouza Moosapore Mangrahee and 
having put Chutter Singh in possession of mouza Ghoiispore re- 
fused to comets any adjustment of the accounts. 

The defendant Kamai Alt denied the plaintiff’s claim to the 
moiety of the property of Shah Ghous Alt, in virtue of his leaving 
one son Rookun Oodeen and two daughters Mnssummaut Khtt- 
derun and the plaintiff «and of its being divided into four equal 
shares. He stated, that the plaintiff never had be^n seized of any of 
the villages, but, from the time of the death of her father, only re- 
ceived her maintenance, and from the year 1198 F. S., a monthly 
allowance of 15 Rs. was made to her up to the year 1208. When 
the defendant lost possession of the six ana share of mouza Mabil 
and some diminution in the plaintiffs*aUowance took place, she, at 
the instigation of certain evil disposed persons, was about to insti- 
tute a suit for the partition of her share, and the defendants father 
Meer Syud Moohummud, feaang that ths family would be dis- 
graced by the exposure, executed an eDgagement in the name of 



. IN THE D W #81 

ftt defendant Karnal AI'i undertaking to pay the plaintiff tea Re. 
annually, which the defeodant in epnaequeuce regularly die- 
charged. I'he prefteiit eute of the mouzai in qiieetion, the defen* 
dantttated to be as loliows. hloo«a(>ore Muugrahee sraelet to c ertain 
merchants in virtue of some eitgagetueiiis which had been coiw- aiMui Noo* 
, tracted, ope of i^fbioh leaues was executed by Sitygd Amee^ AliAhe 
plaintiff’s son* as well as by the defendant. 1he whole of the 
money paid in advance on account of the rents by Sheikh Anwar 
All and |^e other merchants, was made over to Shah Waris Ali, 
the full brother of Shah Ghous Ali, andk up to that dav, hU heirs 
had never returned a farthing; on which account she plaintiff had 
never received any of the money so advanced. The twelve ana 
share of mouza Kaundoo Chupra, was mortgaged by the defen* 
dant*s* father, for the sum of 1,201 Rs. to Uhola Thakoor, in the 
name of the defendant on certain conditions. By means of the 
money raised on the mortgage, the debt due by*Waru Aii to Rajip,, 

Niwaz Uobe, Bolakee Lai and other merohants was discharged, 
and the title deeds recovered. Chatter Singh undertook to satisfy 
Bhola TbakooCs demand, provided he were allowed possession of 
llie property for twenty years, wiih a view to reimburse himself by 
means of the proceeds^ /J'his was agreed to by all the parties 
concerned and an eifgagement executed accordingly, in virtue of 
which ChuUer Singh was still in possession. 'Ihe plaintiff herself 
executed an lArarnama binding herself not to demand her share 
until the whole of the debt due to the inertdiants had been realized, 
and agreeing to remain sati^^ded with the allowance of ten Hs. 
annually^ until the estate should be disencumbered. The docu* 
iiieuts connected w’iih this transaction being in the defendant's 
father's possession, and he having died on a journey to the east- 
ward are not forthcoming Syud Uoukun Oodeen, upon his depar- 
ture, executed an instrument appouiiitig the defendant's father his 
wokhiur ill virtue of wImcIi, the defendatit, and before him his 
father, had been seized of the said property frotn the years 1195 
till 1223 F. S., and, although 8yud Roukun Oodeen had not been 
heard of for thirtV’six years, it was nut impossible tiiat he might 
return and demand his share frnm ihe defendant. Seeing theretore 
that the plaintiff had executed the above Hf^arnnmaf and that the 
defendant is Syud Rook iin Oodeetrs mo^/i/ar, the plaintiff could 
not lay claim to her share until the creditors were satisfied and 
the estate disencumbered. Whatever balance of the plaintiff's al- 
lowance might be due fiom the defendant, he was prepared to pay 
by iiistalineoti. 

The other defendant ChuHer Singh suffered judgment to go by 
default. When the case came to a hearjrig, on ^ 16th of July 
182.1, the Third Judge of the* Patna Court obsei^ved, that, although 
the defendant allowed the ptainUlTs title, he defended himself by 
saving that in the event of Rookun Oodeen’s return he would ho 
held respoDsible for his share; bul^the Ibird^Judge reinarked,i 
that in the event of that indi^iduars not letumiag, ^is share Would 
be liable to partition into equal shares among the parties, and that 
the defendant and his father had no poorer, in consequence of Ike 
afreemeni executed by^Kamal AU»*to let or moricagt timplaiotyrb 
ehare to any one. 

▼OJU. XT. F F 

'i 
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1827, On these grounds it was ordered that the plaintiff should be 
|)ut into possession of the whole of her share derived to her from 
sintfiiir«. father Shah Ghous^Ali, in virtue of inheritance, and of the half 
Alinhiiiii' of Rookun Oodeen's share, on condition of her undertaking to give 
iM.tiu Noo-»up the said share in the event of Rookun Oodeen’s returning and 
demanding his property — costs were made payable by the defendant 
Kama! Aii. 

Ch utter Singh not being satisfied with this decree appealed 
to the Court of Sudder Dewanny Adawlut, laying his claim at 
2.808 Rs. eighteen ihnes the produce of mouza Kaundoo 
Cliupra. He denied that he held the property as mortgagee, aU 
led;^ing that Kamal Ali, in 1212 F. S. sold the twelve ana share 
of the mouza in question to Bhola Thakoor, for 1,200 Rs..on his 
own part and as agent for Beebee Ruhmanee, the mother of the 
plain liB', and executed an acknowledgment which he gave to the 
" 1 lid rii ikoor under his own seal and signature and witnessed by 
Syud Mouhummud, the husband of Mussummaut Khuderun, the 
half sister of the plaintiff, attested by the seal of the Cazee and 
other respectable witnesses; that when the purchaser arrived, 
together with the mokhtar of the sellers, at Moozufferpore, the 
apntllani first became informed of the sale of the said share and 
opposed it on the t^rounds of his acknowledged right of pre-emp- 
tion, which right, the purchaser allowing, put him in possession of 
the said share on his payment of the purchase money and delivered 
into his possession the whole of the title deeds ; that in virtue of 
these documents he had been seized of the property in question, 
fiMin the year 1212 F. S., which fact the yomn&hta, putwaree and 
other inhabitants of the mouza could certify; that the said mouza 
was absorbed in satisfai tion of the dower of Mussummaut Bebee 
Kuhmanee: that she during her life time sold the same with the 
consent of the other sharers and that neither the plaintiff nor any 
of the other hetts had any claim to it; The respondent not ap- 
pearing after due notice the case was brought to a hearing before 
(Mr. C. ^inith j, Second Judge of the Court, during her absence, on 
the 19th of May 1827, who recorded his opinion to the following 
effect. 

** There is no mention made of the dower of Mussummaut 
liuhmanee, the respondents mother, in any of the documents filed 
by the appellantT nor is that statement at all authenticated. On 
tlie contrary it appears from the deed ofsale, executed by Kamal 
Ali, in favor of Bhola Thakoor, and the receipt dated the 15th of 
Zetf/iiJ 1219, A. H. that the property of Sliah Ghous Ali could not 
have been, absorbed in satisfaction of his widow's dower, as men- 
tion is made of the share of Khuderun (the plaintiff's sister), ds 
well as of that of the said Mussummaut Ruhmanee in both the 
above documents. Since therefore the other heirs obtained shares, 
it cannot be admitted that the property was absor\>ed in satisfac- 
tion <ff dower. l! appears that Shah Ghous Ali dying, left his 
wido^ Miissuipmaut Kuhmanee and tVe respondent, his daughten 
and another daughter, Mussummaut Khuderun, the mother of 
Kamal AM, also a son Rookun Oodeeu ; in which case the eighth 
share of her husband's property would descend by inheritance to 
Mussummaut Kuhmanee and the said Mussummaut Ruhtnanet 
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and Kamal AU had not the power of eelling the ehare of Rookun JSfr. 

Oodeen who is missing. The sale therefore of the 4weUe 

share of mouza Kaundoo Chupra, canuot be held to be valid 
except so far as relates to the shares ^f MussuiDinaut Rub- iu'i'inun?. 
maneo and Khuderun (which had descended to her srti Kurnal ninui 
All), but Rookun Oodeei/s share is not involved in tlnA suit. *““• 

suinmaut Ruhmanee'.s share which was sold during her life time 
cannot descend by inheritance to any one, but belongs to the pur- 
chaser. On these grounds, I am of opiuioii, that the decree of the 
Patna Court should be affirmed respecting the four ana slime 
of mouza Moosapore Mungrahee pergunna Hajy|>ttre, and also, 
respecting a four ana share of Kaundoo Chupra, the remain- 
ing twelve ana share of which should be divided into tlurty- 
two parts and distributed as follows. Four parts being the on- 
ginal share of Mussummaut Ruhmanee, and seven parts being that 
of Mussummaut Rhuderun, making a total of eleven parts to be 
awarded to Chutter ^ingh, together with seven parts oil' Kof>kiiif* 

Oodeeu's share to be held by him until the appearance of that 
individual or its being claimed by his heirs, and tlie reniaiinng 
fourteen parts to be awarded to the respondtMU; seven in r^^hi of 
her share as daughter and the other seven in succession to her 
missing brother RookiSn 6oaeen.*' The Third Judge C. T. Sealy, 
coinciding in the above opinion, a final decree w us passed accoid- 
ingly. 


MUSSUMMAUT SHUMSOONISA, widow of fvz Alikhan, jg#;. 

Appellant, 

versus Nor, 27ih. 

MEER GOUHUR AU, MEER SAADUT AU and MEER 
WUJABUT ALI, Respondents. 

• 

IN this case the respondents were the original plaintiffs. They Arcortling 
sued to recover an half ana share of a certain zeni^ndaree, situated toilur Ah>o- 
io perguiina Atea and other pergunnas, in the possession of Fvz Ali 
Khan and which had formerly been the property of Khoda Nuwaz 
Khan. The suit was brought in the zillah C^urt of Mytnunsingh, h«rrt 
on the 26th of August 1818, and the claim laid at 5,106 R*. I he mon* iIiah 
guardian of Fyz Ali Khan was the originaf defendant. The clanii " ™ 
«ei forth that khoda Nuwaz Klfan, the proiVrietor of the estate in 
dispute, married the maternsd aunt of the plaintiffs, who, alter the tin,,*; amt 
death of her husband, continued jointly with the other heirs to en- the fact ofa 
joy the produce of the property, and, after its attachment, co^tinu- 
od to receive a monthly allo^nce ouf of the proceeds, until, the ^2 
JMr 1232, when ahedied; that by the Moohiimmndifti law, an half 
ana share of the property in queetion, belonged to the aunt of the elapM .iaea 
plaintiffs, as widow, to.which porffon they (the plaintiffs) were 
antitled to succeed OB her death: that the other heirs bad taken 
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1627. their just allotments, but that the share to which they (the plain* 

tills) were entitled to succeed had been made over to Fys Ali Khan 

ouradJaac- enjoyed a five ana share and whom they now sued through 
iiii? any his guardian (Ram Chunder Chtitoorjea), he being a minor and 
claim, nU .subject to the authority of the Court of Wards, 
though nia- Chunder Chutoorjea, in reply, urged that the claim of the 

I'lad^'liceii plaintifis should have been advanced against all the heirs and that 
brought in their singling out one of them was inadmissible ; that Khoda Nnwaz 
this inter* Khan had seven wives — the first Zeeba Khanum, the second Bhan« 
oth^rVeirs Khaiium, both of whom died before Viim— the third Shohzadee 
was held to Ehanum, by whom he had three sons, viz. Alif Khan, Gholam Hoo* 
fiirnisU sein Khan and Khoda Yar Khan — the fourth Subree Khanum, hy 
strong pre- whom he had one son, Imam Buksh— the fifth Kheirun Khanum-^ 
tliat*8hc** sixth Durea Khanum and the seventh Aina Khanum, of whom 
WHS not • plaintifis had made mention : that as, according to the Moohum- 
luwfrlly .^ynuoan law, it wa» not admissible to contract a fifth marriage (four 
murrifcd to wives being alive) the plaintiffs were not entitled to any right of suc- 
* cession to Aina Khanum ; that accordingly, ever since the death of 

Khoda Nuwaz, which took place, in the Bengal year 1180 B. S., a 
period of forty years since, no claim had ever been advanced on 
the part of Aina Khanum or the plaintjjfs : that moreover the entire 
property of Khoda Nuwaz devolved on ms son Alif Khan, who, 
held it till the year 1210, when he died, and it then devolved on 
his son Fyz Ali, the minor defendant, in whose possession it had 
remained for fifteen years before any claim regarding the recovery 
of it had been instituted; that the present claim was therefore bar- 
red by the operation of section 4, regulation 3, 1793, and also, by 
clause 3, section 3, regulation 2, 1805, and lastly, that the fact of 
Aina Khanum having received a small monthly allowance for her 
support, so far from proving that she had any right of inheri- 
tance, furnished a strong argunient against the existence of such 
right, as she would not have surrendered a legal claim in exchange 
for an uncertain pittance. 

I'he plaintiffs rejoined that with the exception of a two ana 
portion, which by a compromise (hey resigned to one of the heirs 
named Khaja AU Khan, Alif Khan had retained in his own 
possession the shares^ appertaining to all the rest of the heirs; 
that many of the other heirs had sued him and recovered their 
rights and that tall the property of which he took possession, 
(among which was the share of Aina Khanum) had devolved on 
his son Fyz Ali, who was therefore alone sued; that, besides, the 
Moohummudan law prohibited the marrying of more than four 
wives, only in case all fqur are living ; that the aunt of the plaintiffs 
was the fourth wife and that she had retained possessien of the pro- 
perty, until the Bengal year 1222, 'to which fiicts the plaintiffs 
were ready to produce proof. Thakoor Das Bunhoojea (who had in 
this interval succeeded Ram Chunder Chatoorjea, in ihe guardian- 
ship of the min 9 r), gave in a replication to the efiect that Aina 
Khaxum was the seventh wire espoused by Khoda Nuwaz; that he 
had married her on the supposition that she was the daughter of a 
Moghvil but that, stibsequently discovering that her father was a 
Syud, ha had divorced her imtm;diately. At this stage of the pro- 
. cseding a third j^erson intervened byname Meer Hyder Ali. ,H# 
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presented a petition, stating that Aina Khamim and Khudeeja twt. 
Khanurn, were full sisters and daughters of one ‘Aga Salib 
Koonjnree. an inhabitant of the city of Dacca; that Meer Furl 
Ah, the father of the petitioner, was the son of Khudeeja Khaikum, Shuntsoo- 
who was the elder wife of Meer Moohummtid Ali and that Mecr# »»«'•. ^ 
Gohur Ali and the other plaintiffK, were the sons of Jumeela ^*^*1?^**^ 
Khanurn, the younger wife of the same individual ; that Jumeela 
Khaniin), the mother of the plaintiffs, was not the sister of .Aina 
Khanuni« and that the plaintiffs, consequently, were not the heirs 
of Aina Khaniim, whose pro^^erty should devolve on the petitioner. 

Un the 27th of April 18*22, the Judic of the zillah Cenrt gave judg- 
ment in favor of the plaintiffs, thinking it proved by the eMdence 
adducc^d by them that Aina Khanurn was the fitnrih w'ife of Khoda 
Nuwaz ; that she had all along enjoved a portion of his property as 
such, and had received a regular iionthly allowance, from the Col- • 
lector's office, and, not crediting ihe allegations ^dvancetS by thp 
defendant which he did not consider sufficienilv suH^tantiated. 

He oltserved, at the same time, that as the defendant did not dis- 
pute as to the quantity of the property claimed, but objected only to 
the claim itself, there was no necessity to take the opinion of 
the law officer on thaj pgint# The petitioner Meer Hyder Ali was 
directed to proceed in conformity with the provisions laid down m 
regulation 4. 1793, and informed that hts claim would nr>t be 
affected by the decision in the present case. The guardian of the 
minor being dissatisfied with this decision appealed from it to the 
Dacca Court of Appeal, the Senior Judge of which Court, after 
taking h fittwa from the law officer of the city, tn tbt* elfei t that 
the witnesses of the respondents were entitled to greater credit 
than those adduced by the appellant, gave jndgmenl dismissing 
the appeal, on Ihedd of March 1823, observing that the tenor of 
tlie futwa of the law officer corresponded with the substance of 
the decree of the zillah Judge. Costs were made payable by the 
appellant. 

The guardian of the minor being still dissatisfied presented a 
petition to the Court of Sudder Dewanny Adawlut, for the admis- 
sion of a special appeal, which was complied with on the following 
grounds. Four cases had already been tferided in llie Court of 
Sudder Dewanny Adawiiit, in which the claims of the heirs of 
Khoda Nuwaz had been agitated. In those cases^here was no men- 
tion made of Aina Khanurn as the wife of that individual and there 
was a doubt as to her standing legally in that relation. The tak- 
ing an opinion from the law officer of the city Court, in this case 
appeared contrary to the intent and mea/iing of seclio^n 16. regu- 
lation 4, 1793, and the reasoning contained in that opinion relative 
to the credibility of witnesses* could not f>e reijeived in the present 
day or justified by any rnl% in the existing regulati ons In the 
interval between the admisv^ion of the special appeal and the bring- 
ing forward of the case, Fyz Ali h§d come of gge and had subse- 
quently died. He was sue^eeded in the appea^ by his widow 
Sbumeeonisa. 

On the 16th of July 1827, the Second Judge of the Sudder 
Dewanny Adawlut (CX Smith), gtfve his judgment in the follow* 
terini* ** I am of opinion that the fact of Aina Kbaninii'e 
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having been the lawful wife of Khoda Nuwaz, so as to entitle her 
to succeed to him as heir has not been sufficiently proved. The 
far t cannot be considered t6 be established from the witnesses 
adduced by the rospondents. Investigations have been made 
relative to the family of Khoda Nuwaz repeatedly in suits con- 
ne^ed with the succession to the property of that individual and 
yet has ther# never been any mention made of Aina Khaniim as 
his wife. 'I he circumstance alledged of her having received part 
of the proBts and allowances in money cannot be held to -prove her 
marriage, and, admitting, that Aina Khanum was the lawful wife 
of Khoda Nuwaz, it still remains very doubtful whether the res- 
pondents are her heirs. An individual named Hyder Ali who is 
apparently the grandson of Khudeeja Khauum, the sister qf Aina 
Khanum, has represented that though the said Khudeeja was the 
wife of Moohummud Ali, father of the respondents, yet that she 
was not the mother of the respondents, who were sons of Mussum- 
inaut Jiunecla, the junior wife of that individual. The respondents 
witnesses who have deposed otherwise cannot be trusted. This, 
at all events, is clear that Aina Khanum was living for forty-two 
years after the death of Khoda Nuwaz, which happened in the 
Bengal year 1180, and that notwithstanding the question as to the 
inheritance of that individiiars property was agitated several times, 
she never, during Oie whole of this interval, advanced any direct 
claim; nor did she ever interfere, even as a third party in the 
numerous suits carrying on with a view to protect her own rights 
as wife, while the process of distribution among the other heirs 
was going on. In the decree of this Court, dated the 6th of 
October 1811, in the case in which Zuburdust Khatoon claimed a 
share of the estate, as daughter, it was written that it was uiiac- 
couritable how so long a period had been allowed to elapse by the 
claimant, notwithstanding the fact that the estate had been taken 
in charge by thq C3ourt of Wards, owing to the incompetency of 
Alif Khan and his son Fyz Ali, and notwithstanding the fact that 
the other heirs had long since brought forward their claims to the 
estate. Now if the claim of Zuburdust Khatouu, which was pre- 
ferred in 1806, was dismissed by this Court, by reason of the 
unaccountable delay which liud been suffered to take place, how 
much more forcibly does the objection be to the present claim 
which was not brought forward until twelve years afterwards, in 
the year 1818. In short. I do not conceive that any satisfactory 
evidence has been adduced in favour of the plaintiffs claim, which 
appears to me to be founded in fraud. I would therefore reverse 
the decrees of the Courts below and direct restitution of the pro- 
perty with mesne profits if any have been received.’' 

The Third Judge (C. T. Sealy), conViirred generally in the above 
reasoning, observing that it was evident fiorn the deposition of 
Mussummaut Shahzadee Begum, one of the wives of Khoda Nuwaz 
that he had seven wives, of whom Ainu Khanum was the seventh 
and that the depositions of the respondents witnesses, which went 
to prove the contrary, were not entitled to credit ; a Bnal decree 
was accordingly passed, oa the 27th of November 1827, to the 
effect suggested by the ^cond Judge. .» 
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GUDADHL’R PERSHAD 

against 

maharaja TEJCHlfND. 


twn. 

* Dec. 7ih. 


IN the above case which was pending in the Burdwati rulft 

Court, the Judge had imposed a tine, on an individual named 
Ramrutt'in Bose, for omitting to attend as a witness. This indivi- 
dual, when bis property was attached for the purpose of realizing 
the fine, appealed Irom the order to the Calcutta Provincial Court, the award 
who annulled it on the ground that the sufcpa'a/a requiring the 
attendance of tlie witness had never been actually served on him. 

'J'lie Jqdge of the zilUh, however, being of opitiion that the annulled 
order was perfectly just and legal, requested a reference on the o tlu> cAve 
to the Sudder Dewatiny Addawliit, on the following “ i>crs>tt 
grounds — as set forth in his letter to the Calculi uProviiicral CourL 
under date the 5th of July. umv r<r- 

‘‘ The ca.se of Tloopnarain Milter, was similar to that now in piirid hh « 
question, and the fine of Rs. 500, imposed upon him by Mr, h'** 

IVIolonv, the Register of this Court, for non-aitendance, although * 

the suilimotis had not been served upon him, was hnully upheld mAy not 
by iwo Judges of yo*ur Court, and has been consideted as a rule bt?oa 
of giiid iiice in .such cases by this Court, since that time. It is *^**‘''*^‘^* 
trtie, th.it a diflf’erence of opinion existed in the Court on the 
su' jeci : l)ut it appears from the Sudder Dewanny Adawint’s letter, 
of the *24111 of May 1820, that the orders of the Fourtli and Ofliic;* 
aling Judges, of the 4 ih of that month, confirming the fine were con- 
sidered as final, and 1 cannot find any subsecpieiit rule from your 
Court, nr the Sudder Adawlut, setting aside the above, recorded 
in this oHire. Ihe dilhculty of procuring the attendance of 
witnesses is generally fell, ancl complained of by the Courts here, 
and if ti»e construction now given by your ThirH,Judge and Filth 
Judges, to section G, regulation 4 of 1 79:3 — is to snptisede that 
of your two Jndge.s given in the c ase ol Koopnarain Mitler, and to 
be held as a general rule, the ditiiculty will he obviously iu(:!ea.sed. 

Must natives cjf ^respectability have mokhtars about the Court, 
from whom thev can receive notice of the iisuing of any process 
against them, so that a person, who, from reluctance to appear in 
Court, dislike to taking an oath or frcjm interested motives, wishes 
to evade a summons to attend as a wfitfie.ss, would, under the 
consTuction of the regulation, have only to shut himseil no in his 
bouse ti l the limited time of serving the sulip<ena had expited and 
bis object would be obtained. In the present instance no means 
were left untried to procure the attendance of Hamruttun Hose. Oa 
the *2.:3d of November 182?, And 2d of May 1825 attempts were 
made to serve summonses him. On the l4th ol July, of the 
R.ime vear, after the plaintiirs altornev had l>eeii sworn to the 
necessity of his evidence to the suit pending, a (^ltstack was* issued 
against him, followed up, oa the 5th of August, by a Proclamation 
for his attendance: and it was not until the 3d of October 1825, 
nearly two years from the issue of the first summons^ that the 
fine was imposed ; nor did he ayJpear ilp to the lime the case wa« 
fiuaily disposed of, on the 25th of September of the following 
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1827. year. Under these circumstances, I submit, that there are reason- 
r dRclliiir grouijds for believing he was aware of bis having been sum* 

as a witness, and for corisidering his not appearing to give 
MKhArnJa his evidence, as wilftn disobedience to the p^rders <i^f this Court. 
Tejcbutid. It would appear, at least from the proceedings ol* your Third Judge, 
* that the Court have only tlie bare assertion of Ramruttun Bose 
that he was ill, and not in Burdwan, when th^ subpoena was 
issued, to prove his ignorance of the fact.” 

To this remonstrance the Calcutta Court of Appeal, replied in 
the following terms. ** We have duly considered the tacts stated by 
you, and your^ohjections to the order in question ; but we are still 
of opinion that the construction given by us to section 6, reguia* 
tion 4, 1793, is correct ; and that, under that rule, no tine can 
legally be imposed on a witness for non-attendance, unless he 
shall have been personally served with the summons, iiotwithstand>- 
iiig there may be Reasonable grounds for believing, that he was 
ib'tvare of , his having been summoned as a witness. We have 
reason to believe, that a similar construction of the section above- 
mentioned lias, in more than one inst ince, been given by the 
superior Court. Tlie rule appears to have been founded on 
principles of English law, which clearly require an actual ser- 
vice on the witness ; and that it w'as ^noc the intention of it 
to dispense with that service, is obvious from the explanatory 
wording of clause 2, section 2, regulation 50, 1803, which, in 
extending to the criminal Courts the rule prescribed in section 
G, regulation 4, 1793 — for procuring the attendence of witnesses 
in the Civil Court, distinctly recites, that “ the po ver of coni- 
** niitting to close custody, and linino: any witness duly summoned^ 
** and after receiving thesummorts, not attending as therel)y re(]iiired, 
“ which by the section abovementioned is vested in the Judges of the 
** Civil Courts, shall be equally vested in the ziilah and city Magis- 

trales, &o. &c. &c.” We experience, equally with yourself, the 
difficulty generally felt of procuring the utteiidaiice of witnesses; 
we are aw'are, that our interpretation of section 6, regulation 4, 
1793, may enhance that difficulty ; hut we are bvouud to construe 
and administer the law as it stands, and tlie provisiuns of penal 
regulations especially s.hould be strictly and literally observed. 

Wc direct therefore that you carry our former order into execu- 
tion without furth/er delay, and report the same for our information; 
but in the event of your still having doubts as to the correctness of 
our construction, we shall be happy to submit the proceedings and 
correspondence, with any further observations you may wish to 
offer on the subject, fur the consideration and orders of the superior 
Court.” 

The Judge in rejoindei, however, stated that he still deemed a 
reference to the superior Court to be desirable and that the point 
on which be proposed the reference was whether a person summon^ 
9 d as witness, and, aware of his being so summoned^ who 
purposely evades the service of the,,sf/5pee/ia, can be proceeded 
against under section 6 of regulation 4, 1793, by fine and attach- 
ment of property. 

The Court of Sudder Dewanvy Adawlut, (present W. Leycester 
and A. RosSf Chief and iSecond Judges) having considered the sub* 
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jectofthis reference iesned the following orders. "The Court 16 *?* 
see no reason to depart from the construction laid do\rn in their — 
letter to the Commissioner, at Moorshedabad, dated the 27th of July 
J814, that the rules oemtained in section 6, r^ulalion 4, 1793. can'- », 

not be considered applicable to the case of a person whosr utteu- 
dance may I'C required as a H’itness, but on whom a lUiiiy 

not have been served, that eonsiruciiou bein^ in the followinir 
terms. 

“ It appearing from the papers transmitted bv you. that Gitnga 
Kam has been duly served with a summons^ aud has failed to attend 
as promised in his written acknowledgment of the receipt of the 
summons, the Court remark that for such failure, he is liahle under 
the provisions of section G, regulation 4, 1793, to personal arrest, 
and a line not exceeding five hundred Us. As tlie witness has 
evaded the warrant issued for the seizure of his person, titu Court 
are of opinion, that it will be propei to issue a l^roolamatinu re- 
quiring his attendance witliin a certain period ; and piat if 
should still neglect to attend, within the time limited hi the Pro- 
clamation, you should impose such Hue upon him as you may 
judge proper, not exceeding llie amount above staled, and pro- 
ceed to levy the same bj i^tachnient and sale of his property, 

M'iih regard to the wifness Govind Sircar, the Conit remark that 
as the summons has not been served upon him, in consequence, us 
stated in the return made by the Nazir, of his having quitted Ins 
place of abode some time previous to the issue of the summons^ 
the rules contained in the section above cited, cannot be f onsidered 
applicable. The Court are of opinion, that you should insfruct tho 
Magistrate to make further and more particular enquiries lespecl- 
tng this witness, and endeavour to obtain information as to the 
place to which he has proceeded, and upon thtf .same being ascer- 
tained, to adopt the proper measures for causing his ailcndauce.’* 


Q Q 


▼OL. IV 
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MUQNEERAM, managing partner of the house of TiLcoESse 
and Padamsee, Appellant, 
versus 

GOKUL DAS and MAHABANDAS, Respondents. 


iiiuiuu) in 
tile ilrafl 
lieinfi' 
iiiikuown 
Mtwl llttt 

-orgery 

proved. 


Held ihar THIS action was brought by Phoolchund, the^anaging partner 
the of the house of Tilooksee and Padamsee, bankers at Benares, 

aiorot tt against the respondents, to recover the sum of 8,000 Rs. principal 

draft or drafts, dated the end of the month of Magh and beginning 

bill of ix- of the inonllv of Chtyt^ of the year 1877, Sumbut. The suit was 

change, instituted in the Provincial Court of Benares, on the 1 7th of 

ihramofiiit 

thereof is '1 plaint set forth that the defendants presented at the plain- 
liable to ti8''s house, at Benares, a draft, dated the end of Magh 1877, for 
relunaoii a the 6Mm*of 5,50/) Us. purporting to have been drawn by theircor- 
IiifiV house at Jyepore, on the 1st of Cheyt 1877, in favour 
ilrawoe; <>f Gyanchuiid and Jyeram Das, payable at forty-five days’ sight, 
the p^yt-es The plaintifis, as is customary among bankers, accepted the draft, 
and relying on the respec^iability of the defendants, who had a 
shrufis eslablishmetit at Benares, gave them the amount of the 
draft wliich, the plaintilf, having made the defendants endorse, took 
from them and sent to inform their corresponding house at Jyepore 
of the circumstance. In six days the defendants sent another 
draft, for *2,500 Rs., dated 1st Cheyt 1 877, payable atfortjr- 
five days’ sight, purporting to have l>een drawn on them by their 
corresponding house, at Jyepore, and requested that it might be 
discounted. 1 Jie plaintifi' discounted it accordingly and sent the 
amount of the draft to the defendants, which drali the defendants 
retained in their possession. 

The plaintiff’ afterwards, by letters from Jyepore, found out that 
both the drafts were forged and not drawn by the house at Jyepore, 
whereupon he demanded repayment from the defendants wliich 
they refused and on this account the piesentsuit was instituted. 

1’he substance of the defendants answer to the above plaint was 
as follow's. “ It is the custom among bankers when they grant a 
bill of exchange, to nend at the same time information of their 
having done so to the gomashta of the house on which the bill is 
drawn, together with a copy of the bill. The drawees, on the 
receipt of this information, accept the bill, and, after the lapse of 
the time allowed for sight, pay the amount to the person in whose 
favour the bill is drawn and retain the bill, taking from the holder 
of it a receipt for the amount — and if any person accepts a bill and 
gives the amount thereof without receiving any information con- 
cerning it and the bill should turn oht to be forged, the loss must 
fall on such person. If the piaintif!''^received no information con- 
cerning it, why did he without any proof acce|)t the bill, dated 
Magf^ 1877, Sumhvt, and pay the amount, and why did he dis- 
count the second bilP. If he paid the amount of the bill without 
receiving nothe from his correspondents, it is his (the plaintifTs) 
fault and be should sustain the loss. We have nothing to do with 
it as we were merely agents and sent the ancount of the bill to the 
iadividuaU on whose account we received it.” 



29t 


CASES IN THE SUDDER DEWANNY ADAWIUT. 

* i 

After going through the documentarv and oral evidence addu- i8»r. 

ced o* both Bides, on the 23d of April 182 f. the First and Second 

Judges of the Provinrial Court exf^rcssed thru opiuioo, ih.tt ihere 

was not sudicierit ground to sustain tuu a.uiiin anfl therefore d\s- tSr^kui Drs 

missed it with costs. Ihe appSihint having in the inleiiui sue- iu»«t M.'iU** 

ceeded to the situation of managing partner of the house, 14 

Benares, in the room of Phookhnnd, and not licing satistied with 

the above award, appealed to the Court of Sudder Dewanny 

Adawlut. 

On the 15th of January 1820, the Second Judge of that Court 
(C. Smith), delivered his opinion to the following ertect. “ I think 
the claim of Phoolchnnd (the plaiiuid*) for the amoiint of two bilU, 
one of 5,500 Rs. dated Mag/i 1877, Sutfthut, the other for the sum 
of 2,500*118. dated Cheyty of the same year, (in all 8,000 Rs.) ought 
to liive been decreed for the following reasons. 

First. The receipt of tlie money is proved l>y the acki^pwledg- 
ment of the respondents. Secondly. 'I‘he genuineness nf the tww* 
hills and the receipt of the money from Gyaiuhund and .lyrain 
Das, at the house at Jyepore, have not been at all eslabhslu d and 
nothing is known of those individuals. Thiidiy. It is an uiiiversii 
rule that if a person takes a forged bill to another and that other, 
trusting to the signat'fte ^’hif h proves to be forged, pay the sum 
for which the bill is drawn the person who presents it is respon- 
sible for the amount Fourthly. 'I he defence whit h the respon- 
dents make that no inform c ion was re- eived fiom .lyepoie, is 
futile, as the respondents thoin>elves receixcd the amount of the 
Iwii biils, and although, adverting to the < usiorns of hankers, it 
would have been more coiioct to have waited for advi e from 

epore, still the mistake was committed with refeienrf? to the 
house at Jveporc, not wdth rufercncM to the rt’spv>fidL*uts, in so inui h 
ill at the house of .lye))ore would lie free from res}H>nsiiulity by 
icuson of his not having waited lor .advice tiom iliein and llie 
piaintitf would be held rc.sponsible for the ainoimt ol tlie billn ; 
that is, the pbiintifi* would not lie allowed to place the biss to the 
account of his corresponding house, hnt he would be lelt to ret over 
the money by the best means in liis power. Fiitblv. ibere is a 
strong appearance from the circumstance' of^lhe case that the res- 
pondents were aware of the forgery and were anxious that the 
second bill should be disoountod l>efore the ariiv.^l tif advice fiom 
Jyepore. The second bill was pay.abic at (vtriy-iivc da\s’ <^ight, 
but had they not got it discounted and the aniounl paid bebuc it 
became due, it was probable thii the time t'.»r paying the amount 
of the .second bill would not have arrived, before the leceii-t ol an 
answer to the letter which the pluiulitr wfule coiu ernint; the lii>t 
bill to Jyepore and they woifl<iiii that case not have received tho 
amount of the second bill at#»ll ; for on receivinv int n'ligeiire from 
Jyepore, the plaintiff would have become aware of tlie forgery of 
the first bill, and conseque^^ly would not have paid the amount of 
the second. Sixthly and lastly. T he fudges oftWi Court ol Ajipeal , 
have stated, that the plaintiff* knowing it was the signatiire of the 
yomashta of his corresponding house at Jyefiore. paid the amotint, 
and if he did not kno%that, he wc^uld iibt have paid it ; but this it 
fie reason for the dismission of the suit of the plaintiff. The plain.* 
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IH27. tiff rertainly thinking it wan the signature of his correspondent at 

• Jyepore, |>Hid the money and if he did not think that, why should 

Mugnee- • jjg Prom this circumstance this much only is proved 

signatirre wis forged with so much ingenuity that the 
HuflMaiiu' person who was acquainted with it was deceived, and under the 
bukidHs. < delusitm paid the money. But as the authenticity of the drafts 
and of the signature has been by no means proved, the simple 
fact of the plaintiffs having been deceived as to the signature can 
be no good and suihcient reason for exonerating the defendants 
from the obligation of refunding the money they have received." 
Under these circumstances the Second Judge was of opinion, that 
the decree of the Benares Court of Appeal, dated in April 1823, 
should be reversed with costs. 

Afterwards the case came before the Third Judge (C. T: Sealy), 
on the ICth and 17lli of April, and all the proceedings of the Pro- 
vincial ^Joiirl, together with the opinion of the Second Judge of this 
. ^ 'oiirt were perused. 1 he substance of the plaintiff’s case he observ- 
ed is this} that the defendants brought to him (the plaintiff) two 
bills purporting to be from his (the plaintiff’s) correspondent aiJye- 
pore, and that, trusting to the defendan's, the plaintiff gave them 
the amount. The plaintiff afterwards found out that they were 
iHji drawn by the house al Jyep(>re? this action is therefore 
brouglit to recover the amount of the above bills from the defen- 
clanls. The defendants set forth that when any one takes a bill for 
nn)ney' to a banker, that banker, after accepting it and after the 
lapse of (he stipulated time and receipt of advice from the house by 
vvlii< h it was drawn, and having satisfied himself of its genuineness, 
pays the amount to the hearer of it; that if after that the banker 
finds out that it is forged, the loss would be his, and that they (the 
defendants) remitted the amounlof the bill to the person from whom 
they received it, and they are not in any way responsible. Before 
pasjsing a final o*‘der the ’J’hird Judge deemed it proper Indirect 
that the customs’ of bankers should be enquired into. I'he Judges 
of the Benares Provincial Court were therefore required to obtain 
« reply from some of the principal bankers of that city to the fol- 
lowing question. “ A banker pays to a person* (not the person in 
whose favour the bil^ is originally drawn) the amount of a bill 
after the lapse of llie stipulated lime and likewise gives the amount 
of another bill of the same kind before the lapse of the stipulated 
limp by discounting it, to the bearer of the bdl, under the sup- 
position that it was drawn by his corresponding house, and after- 
wards finds out that they were forged ; when the forgery is proved 
ran he recover the money from the person to whom he paid the 
amount or .not ? 

'I he reply received to this refer.^nre being favourable to the 
appellant’s ohtim'nr.d the Third Judgejully coinciding in the opi- 
nion ex[>revssed by the Second, it was finally ordered that the deci- 
sion of the Court below should be reversed with costs. The 
appellant was further declared at libe^rty to sue the respondents 
for interest on the amount of the bills received by them. 
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RAM PERSHAD AVUSTEE, Appellant, 18«7. 

versus 

UDAROO, Respondent. <^Dcc, 

THIS action was brought in the Dewanny Court of ziliali Run- 
dlekhund, by Ram Pershad, versus Udaroo, on the 28ih of Aii<^usl 
] 817, to recover 166 Rs. 2 anas, amount of an award against *^*”” **'^ 
liim by the judder Ameen of the said zillali. f<*r*jl>fing 

Jl was stated in the plaint that in the year 1221 F. S.. tht> Ki'f** »» 
plainliri’, by virtue of a mortgage, came iilto "possession of cerUm *‘^*'*** 
lunds belonging to Hai Sein, to tlie extent of twenty-tteveu ** 

foiirt eii situated in tnonza Luka pergunna llanda: and wnn 

that life rents due on it were regularly paid by birn accordingly. 

I'ht* defendant, giving himself out as the recorded proprn tor, 
jitiached the eflects of the cultivators by distraint for lU.O Rs 
'Jiie filaintirt’ became security for the cultivatofs and rnstitiitij^ »!»<• lu 
a .summary suit against the defendant on their parts iif the /iliah 
(.'onri. in which he the plaiutili* obtained a decree. On (his the 
defeiidaiit lirouglit his action whic h was referred tn the Sudder r./ninif' 
Ameen. When the case was heard the plaintiff was in conlinemenl pfirivonlv 
on nccoutit of arrears o-l* Revenue and could not therefore appear on the <»i»n 
to defend the suit. On his liberation he applied to the Sadder "7cj7i,r^ 
Ameen for time to pre[);ire his defence but bis application was *% 

not listened to, and, the case being proceeded in, a decree was given 
against him. Tlie plaiiilitf was then p'irposingan appeal, but the 
defendant referred the matter to the inhabitants of the village and 
by ihtir arbitration an adjustment was made and the depute 
amicably settle d. A razeenania was executed on this oc< asum hut 
on account, of the Court’s being closed for the lioly-days it could 
not be filed though it was deposited with x\\e^pufwariee. On the 
Ibth of June 1817, notwithstanding the alcove arrangement, 
tlie Regi-ter, since the ikrarnama was not tiltfd previous to the 
passing of the decree and no mention of such a tiling hud 
occurred in the course of the suit, ordered that the exccutjon of 
the decree shoulcknot be delayed and that the pluintifll should pay 
the award and costs with liberty to sue berealler fur reimburse- 
tneiit; licnce the present action was brought. 

The reply of the defendant set forth that the lands mentioned in 
the plaint had fur years been part of Ins estatc*and lliat Rai Sesn 
the mortgager had always paid the zemindars fixed dues to him as 
'^as specified in the pw/a arrcc accounts. Li the year 12*21 f. S. 
the plaintifi'gaining the connivauce of the cultivators, prorured tl»e 
pavinent of the said dues to himself and on tliis groumlthe attach- 
ment issued against them. Pp this the pUinliff', having become se- 
CMJiity for the ciiltivatorji, brought an action* m their names 
against the defendant for wrongful distraint before the Collector 
and obtained a decree, he the defendant being at the same time 
tliiected to sue in the Dewannv Adi^ft^iut, He su%d and got a decree 
«u his favour from the Shudder Ameen to whoei the cafte was* 
referred. In the year 1 223, notwithstanding the above dec ree of 
the Sudder Afneen. tlje plaiiitiflT, withoiK any authority, commenced 
ploughing the land, and petition being made by the defendant 
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182 ^. tD the foujdaree Court, he was directed to stick up a notice that 
j if the plaintitt* took a potiah and qubooUut he might retain 

eluid defendant should be reimbursed at ihe 

ui», V. fat® heegah^ speci^d in the notice, and the plaiiiliff petitioning 
Udaroo. against this order vias directed to sue in the Dewaiiny Court. 
fTtie defendant in tlie year 1223, obtained a decree against the 
piaintifi' in a suit for arrears of rent up to that date, had since 
received the rent« regularly from the cultivators and had paid 
revenue to Government. The defendant further stated that the 
arguments of the pluintiff resting on the mortgage deed and 
ikrarnama were invalid since the one was one hundred years old, 
and the othef had been rendered null by the non-performance 
of its conditions on his part. 

On the 27th of June 1818, the zillah Judge gave a decree for 
the plaintiff with costs and reimbursement for damage sustained 
agreeably to section 6, regulation 28, 1803. 

* The defendant appealed to the Benares Provincial Court, on ac- 
count of the damage money awarded in addition to the award and 
costs. On the 1 Itli of March 1823, the First and Officiating Judges 
of that Court reversed the above decree with costs; they held 
that the respondent should have appealed from the Sudder Ameen 
if dissatisfied with his decree ; that*" he liaid not performed the 
conditions of the ikrarnama was evident from his own statement 
and the evidence of one of the witnesses : they saw no reason to 
alter the decree of the Sudder Ameen and thought the zillab 
Judge wrong in awarding reimbursement for damage. 

A petition was presented for a special appeal to the Court 
of Sudder Dewanny Adawlut. It was granted on tln'se grounds : 
that, whereas in the zillah Court the amount sued for, was only 
166. 2. the zillah Judge had awarded not only that sum but a 
further one for taivan (damage). It appears too that on the appeal 
the petitioner had stood on the same ground, claiming only tha 
originally named >um of 166. 2. 

Weveriheless the Judges of the Provincial Court in reversing tlio 
zillah decree had saddled the petitioner with costs upon the sum 
of 332 Hs. i, e, the originally sued for sum and the tawan^ together 
with the costs in the zillah Court. Tliis was contrary to the 
regulations. With regard to the other points of the case it ap- 
peared that the petitioner had sued for the reversal of a summary 
decree; but as, oh examination, the decree appeared to liave been 
regular and not summary, no reversal could take place the peti- 
tioner not having brought his appeal within the time allowed. 
The a[>peal was therefore allowed for ihe costs on the sum of 
tawan or damage. 

The case came to a hearing, on thr 7th of July 1827, and the 
Second Judge (0. Smith), for the reasons mentioned in the pro- 
ceeding admitting the appeal, amended the decree of the Provin- 
cial Court, so far as related to the costs on the tawan which were 
to be repaid to the < appellant. The costs of appeal were made 
payable by the nespondent. 

The Third Judge (C. T. Sealy), concurring in the above opiaion^ 
a decree was passed accordingly. 
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RAMDOOLAL MISSER, MUSSIJMMAUT SUCHEEMUNEE, i«sr- 

Widow of Rajnarain Misser aud Jugesub Misser, }■ 

AppellanU, • 3Sifc. 

versus • 

RAaMMOHUM SAWUNT, JUGGUNATH SAWUNT. • • 
RAiVlKAUNT SAWUNT aud KANEE KUNWUL 
KOONWCJREE, Uespondents. 

R AMMOHU N Sawuntand Jugiinnath S{^wunt were the plaintiffs Held by- 
in this case- They sued to set aside the second seltlemeut of Lot tbe Court 
Gurh Chuinuk and to obtain possession of Budour and twenty other 
ynoHzas situated in the said lot. Tlie claim was laid at 8,000 K». 
the annual jumma^ and there was a further claim of 5,lG8Rs. on ihMt n 
account of profiis unduly appropriated for two years during *«wjul 

and 12*25 B. S. The total claim was thus 13,lt)^ Us. aiwl the ac- ' **** 
ti«)n was brought in the Calcutta Provincial Court, on ^le Ifllh o)'irua^^ 
.bine 1819. 1 he defendants were Hamdoola) Missef, Rajnaraiii u itic> 

Misser, the husband of Mnssuinmaut Sucheemuuee, and Indnrna^ iw»mo.wiiU 
raui Misser, the father of Jngesur and Rainkaunt Sawutil. It was 
set forth in the plaint that^thc father of the plaintiifs purchased, u>r n 
in the n niie of their efdesi brother Ramkaunt 8awunt, the talook taUtok, 
of Gurh Chumuk, comprising thirty-five mouzus, from Ranee Kunwul I***; 

Koonwuree, for the sum of 17,0*25 Hs. and subject to an annual ' * 

jnmma^ of the same amount, to be held by him as a putnce talook- ./iiiMi, 
dar\ that he continued in possession of the tenure, until the year Ci>uri. tUt* 
1215 B. S. when he died, leaving the plaintiffs his sons (including 
the above named Raaikaunt) him surviving; that, .sub.se<|»ieutly, on 
account ofa dispute among the brothers, the queslinn as to shares r.iiiruiiito 
of the estate was litigated in the Calcutta CoiirtT, aud wa.s decided wn«*Rr«; 
on the basis of a deed of partition mutually agreed to by ifiem ; 
thrit the talooA was made into four lots, Guih t huinuk aud seven 
other mouzas falling to the share of Hamkaui»t; nudoiir, and, leu tiHiui A were 
othei m atzas to the share of Uammohuu Sawunt ; Amsa and nine «‘>i rccoiil. 
other mouzas to the share of Juggunalh Sawunt aud Radhanugger 
and the six other ^mouzas to the shares of all three brothers tube 
held in common, the jumma on the common portion being 4,5-52 imadcf.o- 
Rs.; that the name of Ramkaunt remained as before recorded on Mu-a ilinr 
the zeinindaree records of the Ranee and ihro^^gh him the rents 
were paid ; that in the year 1*223- B. S. he omitted to pay the reniH ^[,4. 

3nd tile Ranee refused to receive them from the hands ot the plain- tn-iiMKy of 
titfs; that the piainlitfs, therefore deposited Iheir proportion of the ['“j * 

revenue in Court, notwithstanding which the Ranee sued Rain- ilc-^ 
l-auiit for the whole of the rents with interest in the Hooghly Court. ri,ri <i st 
under regulation 7, 1799;* that Ramkaftnt di4 not appear, and tibrriy w 
that the piainu6s according to the decree of the siiiuh Oourl, da- 
ted the 2d of August I8l7, paid in the sum of 6,459 Rs on account 
of the arrears of rent due front the defendant ; the plainti^s at the i,,,* m,,. 
same time causino' his property to Be seqnestraled by order^f the .uioid by 
Judges of Hooghiy and •24-Pergunnas with a vi8w to reimburse “• 4««alt- 
themselves for the loss they had sustained hy the fraudulent con* 
duct of the said Rankaunt; thai tbtihdividual in question, being 
eiUl bent upon making an alien.itMJ> of the estate, procured another 
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18 ^. action to be brought againgt himself for arrears by the Ranee ia 
KHmdooltJ* Hooghly Court, under regulation 7, 1799; that the piaintiHs upou 
JVfl'isser nuf having presented a petition that ihe rent for the entire tahok 
othm, V. might be received fr(fm them, the .Judge of Hooghly passed an 
Rammohup order,* on the 13th of April 1818, that a perwanna should be 
and 'others Ranee desiring her to make a transfer of names, 

' which was not issued until four months after, and that on the 30th 
of June of the same year, although the plaintiffs were present and 
willing to pay up the whole arrears claimed, the Judge passed an 
order that unless the. defendant Ramkaunt should pay up the 
arrears within fifteen days from that date, the Ranee (the plaintiff 
in the summary suit) should be at liberty to make a settlement of 
the property with any other person ; that the plaintiffs, within the 
period specified in the proclamation, deposited the sum of 13,578 
its. being the amount of the arrears on their own portions, of 
which deposit however the Judge never sent notice to the Ranee, 
lior did deduct it from the whole sum claimed, which, had it 
been done/would have left a balance of only 4,294 Rs. on account 
of the share of Ramkaunt; that the Judge of the zillah made no 
investigation into the negligence of his ornla in having delayed 
so long to issue the perwa7ina for tr^nsfpr, nor did he make any 
enquiry into the fact of the proclamation for' lhe second settlement 
having been dated on ihe lOtU of July 1818, and its having been 
issued oil the 22d of the same month, or into the facts that in 
less than fifteen days after the date of the proclamation, the bearer 
of it returned from the mofimil^ that the Vazir reported it had 
been duly served on the 7th of August of the same year, and that 
intiinat’on was received on the 10th of the same month, that the 
second settlement had been actually made with Raindoolal Misser, 
Indurrmrain- Misser and Rajiiarain Misser ; all which could only 
have been by the fraud and coiuiivance of Ramkaunt, the Ranee, 
and the aforesaid' Missers; that on the 25th of September of the 
Siiiiie year, the Judge confirmed the second settlement and that 
when the plaintiffs appealed against this order to the l^rovincial 
Court they were directed to institute a regular suit for the pur- 
pose of establishing their right. * 

Of the defendants* Rarndoolal Misser and Raj na rain Misser 
gave in a reply to the following effect. Lot Gour Chumuk was 
the talook of Ramkaunt Sawuiit and on account of his falling in 
arrears the zemindar. Ranee Kuiiwul Koonwuree, sued him for the 
sum of 17,785 Its. rent due for the year 1224 B. S. together with 
interest according to* regulation 7, 1799. On the 30th of July 
1818, the defendant having absconded, the zillah Judge struck the 
suit off tlfe file and ordered that a proclamation should be issued 
to the effect, that, if wifiiin fifteen daVs from the date thereof, the 
defendant did not pay up the arrears of rent, the Ranee should be 
considered at liberty, agreeably to clause 7, section 15, regulation 
7, 1799, to make settlement, with any other person. Ramkaunt 
having failed to pay up Uie arrears within the date specified, the 
defendant, in c&nformity to the rule cited, made a second settlement 
with the two defendants and Indurnarain Misser in consideration 
of the sum of 18,585 Rs. and at a rent of 17,025 Rs. Having de; 
ducted the sum received from us for the tenure from Ihe iuia 
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claimed from Ramkaunt, the Ranee reported (ha second settle* 107. 
ineut tj tiie Judge. Having received the title deeds <rom the ^ 
Ranee we have continued in undisturbed possession ever since, 
regularly paying up the rents. The plaintilfs are entire strangers oil'w*.*!* 
nor are their names any where to be i'ound in the semindaree K;miui>trau 
records. They had no concern with paying any rent of the e»t itef 
nur was there any complaint made against llieni on thutuct ouni 
by the Ranee. It is therefore improper to institute any enquiry 
into tlie legality or otherwise of our purchase at the instance of 
the plainti.i's, who have no right of tntepl'erence whatever; but 
Kamkaiint, the original pniprietor, who was turnt*d out, wt-U 
knowing the legality of our purchase has not joined in this suit. 

Resides -the time limited in the proclamation, dated the 3'Uh of 
June 1818, was hfieeii days : the period iimiied thereto, couse- 
quenllv expired on the l5thof July. 'Fwo mouths afterwards and 
subsequently to our purchase, the plamtitrs paid (»uly a srffull sum 
of the arrears claimed. It is evident, that, unless the wjwde of the 
arrears were paid up, the sale could not be aU)|>|>ed. auci as, agree- 
ably 10 clause 7, section 13, regulation 7, 17W0, it wasonlv neccM- 
e:irv to legalize a second seltlemeni that llie order of the Court 
should he obtained, ^lesb^iity of this transaflion cannot be 
questioned. In this case, inoteo\er, the fact of the arrears is 
established by the admission of ibe piaiutitls tliomselves, and. upon 
this fact, the decision of the Judge was founded and the pro<‘li. 
inatiou was issued. Under these circiinist inces it is absurd to 
question the legality of the second selllemen:.’ 

Iiidurnarairi Vlisser presented a petition stating that lie was not 
desirous of adding any thing to the pleas advani ed by the nthi r de- 
fendcoits, Humdoolal ISlisser, his father and H:ijyar.»in his 

bi</ther, and dving shortly afterwards, was sn c ccdcd iif tl.c suit by 
his son Jiigesur Misser. The defendant K<unl\aii:M Sit'V»'n? ifpliodtvv 
stating that he had been violently and uiijustiy Imhh ihv 

tenure by the plaintids, in consequence ot \v}i.!>e c Con- 

duct he iiad fallen into arrears, which being unable to pay, the 
Ricee caused a second setilemenl ot the teouie to t'e niadc. I he 
plaintilfs in replication urged that the peon oMhc Wazir oi the 
Court, by order of the Judge, on the I9th til Snwun r.vj'i. stuck 
tip. in the mojussil^ a proclamation authorizir.g the Rane,* Knnwul 
Kooiivvuree to make a new setilemenl alter the of Hhadoon ot 
the same year; but that the Raneo, wiihm thiec days from the d *te 
of the proclamation, that is, on the 2I^t of KVitc««, sold tiie tenure 
to the Missers. Ranee Kuiiwul Kootiwuree did not attend to an.'jwti 


the plaint. * , , ^ • 

On the 25ih of Julv 1823, \}ie Seni .r Jud^eol the Calciitla Comt 
of Appeal, passed judgment *in this case in • favour o( the 
plaintilfs, being of opinion that they nad estabh^lied their pos- 
session and proprietary right, and that the second setuement 
made, by the Ranee, having taken piece within tl|^ period s^cified 
in the proclamation, was tfiyust and illegal. He therefore or- 
dered that the second settlement made by the Ranee, on the 
21$t of A'aioun 1225 B. S., with Rarodoplal Misser and the other 
purchasers shpuld be* set aside,* and that tlie plaiiiliRs should 
WB restored^ to the possession of the tenure wilu mesue pronts to 


VOL. IV. 





mr. 


KAindoolitr 
M>(i«Krr Kiia 
oilivrH, V, 

RmmoUuo 

SuMriiiit 


C4SP8 m ADAWMIT* 

be paid by\be furchaaers, to. whom was awarded repayment of the 
purchase leopey they ^d deposited. Ram Kauut was dec laired liable 
for all costs of suit, and with a view to avoid all future disputes it was 
directed that the several shares of the talook should be entered in 
tiie names of their respective proprietors. 

•iThe appellauts being dissatisfied with this decision appealed 
from it to the Court of budder Uewanny Adawiut. On the death of 
Rajoarain Misser, his widow Sucheemuoee succeeded him. The 
Ranee Kunwul Roonwuree declined having any thing to do with 
the suit, in which she stated her interests were not concerned. A 
petition was given in on the part of a second Rammohun Sawunt, 
to tlie eifect that he had taken a durpatnee tenure of iiadhanugger 
and six other mouzas and praying that his interests might not be lost 
sight of. Ontlie *28th of Augu>t 1827, the Chief Judge oftheSudder 
Dewanny Adawiut (W. Leycester), after having attentively consi- 
dered ihsiwhote of ihe proceedings connected with the case, deliver- 
ed his opinion to the following effect. it is clear that the plaintiffs 
depo8!tT*d, 6n the 17th of July, ihe sum of 2,301 Rs. and on the 
27ih of the same month, the sum of 1 1 ,277 Rs. or a total of 13.578 
Rs. on account of the arrears for the year 1224 B. S. After deducting 
that sum there remained a balance ^.f arrears amounting only to 
four th lusatid two hundred and some odd Us. claimahle from Ram 
Kaunt Sawutii thep*4fueedar. Neveriheless the Uanee was unques- 
tionably at lioerty, conformably to the order of tiie Court, dated the 
30th uf June 1818, to make a second seitlemeut of Lot Gurh Chu- 
iiiiik 1 he fact of the plainiifis having depONiied the amount of the 
arrears whi 'h h id accrued on their shares cannot be held to form 
aii> oUslaoie to the second settiemeiit and the order dated the 13th of 
April 1818, to uansfer the tenure to the name of the plaintiffs 
agreeahly to the petition presented by ihem to that effect was 
improper and illegal. Although it is not exactly proved on what 
day the proclamni m alluded to in the decree of the Court belpw 
was .i.^sued, \ei it is sufficietitiy estaiilished that the second settle- 
ment did nut take place until more than a month had elapsed after 
the expiration of the date specified in the proclamation. Under 
these circumstances it is prob able that all the nkcessary forms and 
lilies were observed. } am« therefore of opinion, that the decree of 
the Court of Appeal should be reversed and the claim of the respon- 
dents dismissed lyidi costs, except those of Ram Kaunt Sawunt, 
who should be held personally responsible for the costs incurred by 
himself in both Courts.*’ 

The case having next come before the Second Judge (A. Ross), he 
deemed it proper to put the following questions to the i^akeels of the 
respondents. What became of the sum of 13,578 Rs. which was depo- 
sited by Ramniohpn Sawunt and the* others in the zillah Courts To 
this they replied timt this sum had been taken by Ramdoolal 
Misser and the other purchasers under the fraudulent pretence that 
\X wae.due to them on account of profits unduly appropriated by the 
rjsputjdents who, 'they aUedg'ed. had illegally r**tained posse»sion 
of the tenure a\'ier it had been transierreq to the appellants. I he 
appellaiHs vakeels were next asked whether the assertion of ihe 
respondents was true or otbervise relativo to the money which 
hadboao deposited^ to which they replied it was true ^at their 
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clieatthad ra<’<ived the amount of the dep^it from the Treaeury !»». 
of the zillah Court, but the reason waa, that for some monih% ' ' " 

afUr the purchase made by the apuellauts. their entry was preventetySr^r.^ 
by lUmiiiohun Sawunt and Jugguuath Sawunt. wh ., by force 
ol arms, retained possession of the tsnnre and usurped thh proBti^ R« w »h u e 
Oil which account the ziltah Judge after having aei eruitied •liy ^"’*“*>* 
means of an Ameen that the profits unduly approjTiated amuHDted 
to 16,000 Rs. caused to be refunded to the appeilaiits the sum 
which bad' been deposited by the respondents and thit at the 
present day there was due to the appellad*ti a sum of nearly two 
thousand rupees on this acco(itit» The Second Judge in pustiiing 
his judgment recapitulated the leading pariiculart nf the case in 
the following manner. ** It appears that before the second 
settlement of Lot Gurh Chumuk, which comprised thirty-five 
mofizas. Ram Kaunt Sawunt was recorded .is the indder putnee'^ , 
dar in the zemiudaree Registry books of Ranee Kurf^ul Koon- 
wuree ; that the Ranee, confrrmably to the permission pJ the CutTrt, 
dated tiie 30th of June 1818, on account of arreais due from 
the sadder putneedar^ for the year 1*224 B. S., sold the xaid lot, 
by public auction, to Kamdoolal Misser, on the 24th of Sawun 1225 
R. S., on which datg tl\^ aarear<!t due from Ram Kaunt the smdder 
putneedar hid not been liquidated; thiit Rain Kaintt never 
cjtijected to such second settlement and that the Judge of the 
Sfillah Court confirmed it on the 26th of September 1818 ; that 
afterwiirds Juggiinath Sawunt and Rammohun Sawunt, who were 
sh irer.s in the tenure with Ram Kat iit, the sadder putneedar, but 
vvho.ie n. lines were not tegistered in the zemntdars books, 
puLitioued the Provincial Court to have the serorid settlement 
u>ide on the following grounds ; nariieij^, ihiit. on the 30t)i 
of .lime 1818, an order was passed by the zillah (.'onri thru 
fi pruc Limution to run fifteen davs should he issued to the etlect, 
tliat if within that period the defaulter did ndspHy up the arrears 
thj Ranee shou'd be considered at liberty to make a Second 
settiem ut of the property viih some other person, and that the 
Ranee, in contravention thereto, made the second settlement 
wiihiii three days from the date of the proclamation, that is, on 
the 21st of Sawun, although the petitiUmen who were shan^rs 
of the suddtr putneedar were present and willing to piv the 
arrears of rent cl. 4 iniabie from him. But. I^am of opinion, that ^ 
those pleas of the respondents should not legally have availed 
them, they not being the sudder putneedurs, and Rani Kaunt, 
the individual who was so, not having made any objei tion to liie 
second settlement which was confirmed by the ^xillah Court, 

Besides the respondents did not deposit^the whole arrears claimed 
from the sudder picfneeSuV amounting to J7f578 Rs. They de- 
posited ill the Treasury oT the ziRa!. Court only 13.578 Rs. On 
these grounds, I am, also, of opinion, that the decree of the t^ourtof 
Appeal should he reversed and ^%re»pondent% claim dismissed with 
costs except those of R^m Kaunt, which, in both Court*, should 
he borne by himself; and so far my opinion is in unison with that of 
the Chief judge. But with respect tp other points of this case foot 
touched Oft by the Chief Judged my opinion is as foliowi, 1 think 
that the amoaiil of the depoiit ma^e by Rammobiia Sawaot and 
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1827. the rest ia the Traisitry of the zilleh Court sho*ild he restored to 
lU” ioulal' l^nteresS after deducting theuifiotint of the mesne pro6ts 
j^i^r^^oj^esi’used by them betW4i|n the piriod ott which they obtained possee* 
otbem, N. siori in {mrsuance of the decree pissed by the Court of Appeil, in 
R^uobea <*heir favour and that on which they were dispossessed when diree* 
M^otbers* suspending the execution of that decree were issued by this 

Court; that the mesne profits in question should be restored with 
interest to the appella its; thit if the a|ip3d mU conceive they 
have any just claim for profits siid to have been undniy appropria* 
ted by the respondents, in consequence of their having kept them 
out of possession between the period of their pnn h^se and the 
institution of the suit by the r^sp^.idiuti, they should in^tittlte a 
regular suit for the r^ico ery thereof; that with respect to the 
second Rainmohon Sawiint who claims as a durputneed ir, no 
, order can issue, inastnu 'b as tie loss of his tenure is invo ved in 
of ihS* sadder* ptitneedar : that the vakeel of this individual 
should recelV.e the sum of 50 Rs. as rernunentien for his trouble 
to be levied by the Provincial ( ourt, and that the original plairi- 
tilFs, now respondents, llammohun Sawunt and Jiiggunath Sawuat, 
be instruc^d that they are at liberty sue the sadder putneedar^ 
Ham K iunt Sawunt, for any d image th»jy i.iav consider themselves 
to have sustained, attributable to his fraud or impropriety of 
conduct.” 

. The proceedings haviag been again referred to the Chief Jiidge^ 
he entirely concurred in all points with his colleague, and a final 
order was accordingly passed, on the 29th of December, conftrming 
in every particular to the opinion recorded by the Second Judge. 
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THE respondent instituted this suit in the Pstnu Provincial C^rt - ’ 
on the 2i2d of September, 1B15, against Unwiir Begum, to obtain 
possession of one half of the esUte, real and personal, of the late ly » S 
Hajce Yakoot Khan, husband of the dtdt'ndant. The share churned Milmau.ofA 
was estimated at rupees 8 anas. 

The claim rested on a will made by Hajee Yakoot Khan in Ju- 
inadee.oos.Sanee 1216 A. H. (1001 A. D,) In this will he ap. 
jHiinted Mr. L, a Judjtre of the Provincial Court of Patna^his exe- wilt con- 
cutor, and dedicated half his estate, real and personal, ^ the sefe <»»«»»{;• 
vi(!e of the Imams as nuzur^ulmamein, to be deliveredYo Zuhoor« ***^.** ^ 1*"*" 
oijnisa Khanum for the use of her Imambarah. Mr. L. diiHi on the 
24th of afaiiuary 1004, and Hajee Yakoot Khan on the 10th of July of tkAt 
1812. On the decease of Jatter, Meer Moohummud Khan got cxiHtnw 
possession of his estate; but was farced to relinquish it in favour of “”^***‘J:*i'‘* 
Tnwur Begum, on her obtaining a decree to that effect in a sum. 
mary suit, which she brought against him in the City Court of 
Patim. The plaintiff, wiio had L»een the mistress of Mr. L, was a oiinr in hi* 
party to the summary suit, but was referred to regular pnxHM^dings, 
wliich slie accordingly instituted in the Provincial Court, to obtain 
))(){^sr*s.sion of the half of the estate entrusted to her charge under " 
the jirovisions of the will. 

TJie plaintiff objected against the legality df the will, on the 
grounds, that a Moosulnian could not appoint as executor any pi‘r- 
son hut one of his own persuasion ; that the iM^qucst could n»>t Im? 
considered an endowment, {,n>uk/,) l)ecause it was^desigiicd fojr the 
service of the Imams, and not of God ; and that evtm if it wen* in- 
tendtid as an alienation of property, it could only take eflixt to the 
amount of one-thffd. She also pleaded that, after Mr. L's death, 

Hajee Yakoot Khan had said the will had^nly lM?en cxeimted to 
answer a temporary purpose in regard to that gentleman ; that he 
then annulled it; that the plaintiff concurred iy the annulment; 
and that it was fully understood that the demise* of the executor, 
and the non-appointment of another in itself <*ancellf*d the will. 

Before the case came on Uiiwur Begum died, and the suit was 
carried on in the names of Messrs. C. Trelfeck. II. Imlach, and 
J. Palmer, executors under her wilL The Senior Judge of the 
Patna Court referr^ the wUl to the Midiominedan law officers, 
and required them to state •w^hether the documehi w'as valid, and 
the plaintiff legally entitled to the amount she claimed under its 
provisions. 

Moohummud Jumal An, the^lizec of the Court, delivered a ^ 
fuiwa to the following enert : Zuhooroonisa san sue ffir the ‘ 
half of the estate of Hajee Ydcoot Khan, because although a de. 
dication {nuzvr) strktly speaking ▼aKd,cxrt»pt when made 
to God, yet as the original wish tff the testator is to obtalil re- 
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18 C 8 . wards in a future state> v^iuch are at the disposal of the Almighty, 

% the expression Nvzmyulmamein implies a nuznr to God, and 

the discharge of such iitimr is obligatory. The use also of the 
TrelVckr* term nuzur in referefice to the holy Imams to Wulces and Sheihs 
and Joha „ 18 oonimonly recognized, and such expression is held to imply a 
J‘i lmef, v.** toGod. Zuhooro<»nisa is therefore entitled to the share spe- 

Wunsiun- cificd in the will, and she is hound to bestow it in alms on dis- 
lIodlwMjisa IVIoosulnians, so as to fulhl the will of the testator.” 

Khaimm. Mouliivec Ulimudec the Moofiee delivered a fittwa a little vary. 

ing from tlie above. '^Zuhooroonisa can sue for half the estate of 
llajee Yahoot Khan. It is a fundamental rule that the words of 
a competent person be carried into effect as far as possible; and that, 
if they are not legal in their literal acceptation, a liberal coiu 
struction be put upon them. • By this rule a nuzxir to Imams, dec. 
is held to mean nmkf^ and, therefore, the bequest of naj(?e Yakoot 
Khan is^^^gally %mkfy and the direction to deliver it over to Zu- 
h^oroonisi^ for the use of Jier Iinamharah, is tantamount to ap- 
pointing lit*? JVulee, or superintendent of the endowment. With 
regard to tlie validity of the document in question, it may be re- 
marked, in the first place, that the appointment of Mr. L. as executor 
is liable to some exceptions : Ist. The^ apjiointment of an executor, 
legally so called, is for the protection of the^ lights of minors or absent 
heirs ; neither of whom exist here. 2dly, Although the appoint- 
ment by a Moosulman of a person of another religion to be his exe- 
cutor is valid, yet it is iiicumlieiU on the ruling power to take Ihe 
trust out of his hands, and appoint another executor. 3dly, ]\Ir. L. 
died liefore the testator, and this necessarily voids the a])pointinent. 
Ill the next place, with regard to the dedication of half his estate 
as nuzur^ulmamcmy and the direction to deliver it over to Zu- 
iuKiroonisa Khanum for the use of her Imamhanih. This is equi- 
valent to an endowment, and the appointment of her as superin- 
tendent, and is therefore valid, and must 1 m' carried into effect.” 

On the 3d of March 1B24, the Senior Ju<lge of the Provincial 
C'ourt decided, that although the evidence to the will was excep- 
tionabh^, yet it mmst stand, as the defendant had not questioned its 
authenticity ; that so vague a verbal annulment as had lieen pleaded, 
<• 011 ^ never be upheld ; and that in conformity with Wxa fxitiva of 
the law oibcers the defendant should make over to the plaintiff half 
the estate of Hajee Yakoot Khan. 

The defendants being dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut, and on the 23th of August, ]327» the 
cast* came to a hearing before the Second Judge (C. Smith). Previous 
to giving judgment lie put the following question to the law of- 
tH^rs : A f*ertaiii Moosulman of the imunieeyah sec*!, to flatter a 
J udge of the Court, bec]U^hed half hjs estate, as nuzur^ulmameiny 
for the use of an Imambarali belonging to a Moosulman woman, 
who was mistress of the Judge. He drew up a will to this effect, 
in which he appointed the Christian Judge his executor. He lived 
eleven ‘years after, the executiowr of this deed, and at length died, 
S(‘ven years after the death of the executor, witiiout appointing any 
other in his place. Can the aforesaid woman sue for the property 
thus bequeatbad, notwithstauding the opposition of the testator's 
widc^v to her claims?” The C^eoolcuaiat'and the two Mooftees 



tASES IN TBE SUDDER DEWANNY ADA^UT; 3K&3 

• # 

returned an answer to this effwi : “ The bequest by a Moosuhnan ms. 
of ihe ImameeVali seel of half his property to an Ijuainfiaruht and 
the appointment of a Christian as his exm;i,»r, are acti; nor {77 
does the fact of his sundving the exetmlion of l!mt det'd^eicven r,7w,^ 
years, or the demise of the executor three years afterwards, itnpiv mni 
an annulment of the deed, !:>e<*ause annulment of a %vil! dcH*s nf)( t’ 
take place, unless it Iw made in express terms, or evidently iujjdicd 
hy some action. The opposition of the widow to (he claim implies 
the non-concurrence of the* heirs, and therefore tl)e Ikhiik'sI Vkill Kiiainitu. 
only take effect to the amount of one-third*: and whrrras the exe. 
cutor is dead, and the tc^stator appointed no other in his plnct*, it is 
incumbent on the rulingpower to ap|K)iiit some executor, to set* tliat 
the sum bequeathed is expended on the Iiiuimharah. Tiiis executor 
may be either the woman herself, to whom the Itnamliarah ladoiigs, 
or some other person. The woman, however, has no legal riglit to 
the property as lier own possession.'* • • 

On receipt of this//Y/«Y/ jMr. Smith delivered the folk^wing opu 
nion: “Should the case decided aeeortling to llie/W#mof the 
law officers, the decree of the lower Court would need amend nient, 
because in it no mention is made of the iitwssary appropriation of 
the bequest to the expciXTStof the Imanilmrah ; and iHYauHe the 
respondent is legally entitle<l to only one-thinl of the pro]>erty, 
whereas one half has been awarded her. In my opinion, however, 
the decree of the Provincial Court should he entirely set aside. I 
am not satisfied with the evidence adduced to prove the document 
filed to be the real will of Hajee Yakoot Khan. Whether it be or 
he not the real will, it appeure that the Hnjee, being murii irritated 
hy the conduct of Zuhooroonisa, animlled the deed, and Avould 
have destroyed it, if he could have j>osst*ssed hiin.scJf of it. It is also 
evidait, that if it had been his intention to abide by that will, he 
would on the death of the executor, which hapjMMied S(*\cri years 
previous to his own demise, have apfjointcd anolJuT in his pla<*<*. 
jN’ow a w'ill by which the testator d(x*s not abide till the time of his 
death, can never be carried into efiecl. Again, there is no ndation- 
ship or any t*oniijction tM»twcen the jiartics assigned as a reason 
“which could induce tlie Ilajee to extviite such a deed in the re- 
spondent's favour; but it appears, that, at tlii* lime he drew' it up, 
she was the mistress of the executor, wlio was then a Judge of the 
Provincial C'ourt in the city of Patna, in which the testator resided. 

Ti'he Ilajee then could have had no other \»bject than to fialtcr the 
Judge, and such conduct differs little from hribt*ry: for the offer of 
a consideration to the mistress, is niiich the'same as lo the Judge 
himself. To call it nuzurMimamein is nothing more than a .shaf. 
low artificer to gloss over the transaction. lndcpeiid<mtl\*theii of all 
legal considerations, and supposing even life aiitht;micj'y of the do- 
cument to be fully established, it is not such arf the (’ourt can ever 
uphold- In the reply furnished by Mouluvee Uhmudee in the 
Provincial Court, the will is saii to be invalid, in the cxwplions 
taken against the first provision m^t : and on this supposition the , 
whole of the property, accofding to the most an»rovcd opinkm, « 
goes lo the widow, either as her share or by tlie return. My opi- 
nion therefore Js, thal a dtHjree ihould* be passed in favour of the 
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appellttitSj and the original suit of the plaintiSi difimissed with 
costs" • 

The Third Judge (C. T. Scaly) did not concur in this opinion. 
He thought that the decree of the Patna Court should be amended 
aneeaBly with the fatwa of the law officers, awarding one-third of 
the property to the respondent for the use of her Imambarah. 

The Chief Judge (W. Leycester) agreed with the Third Judge. 
He conceived the will of Hajee Yakoot Khan to be satisfactorily 
proved, and that a verbal annulment of it could not be upheld; 
that there was no regulation against a will to the effect of the one 
in question ; nay, that it would have been legal, even if made in 
favour of Mr. L. himself. A decree was passed accordingly, (on 
the 28th of January 1828,) amending the decree of the Provincial 
Courts and awarding one.third of the estate, real and personal, of 
Hajee Yakoot Khan to the respondent, the proceeds to be expended 
in the service of the Imambarah. {a) 


nm, GOVERNMENT, Appellant 

t . ^CTSitS 

IMurcli 5 th. DHOLA SINGH and GOPAL SINGH, Respondents. 

Under nee* THIS was a Suit originally instituted by the respondent Gopal 
Singh, and Delice Hyal Singh, In the Mir/apore Zilloh Court on 
^be IJtii of June 1814, against Dhola Singh the other respondent, 
veniinent and involved a claiin to 902 rupees 8 anas, on account of live years’ 
Hn entitled, molikMia for niouza Muchwa in Adulpoorah, purgunna Kuryat 
onihedeath Secuiideh, commfncing from the year 1217 Fwlee, and calculated 
tee rate of 180 rujiees 8 anas per annum, 

nueaml tlio plaint set forth that in 1198 F. S’. Donda Singh, a Native 

Zumeendar Officer, reauved from the British Government a grant of six hun« 
to mafikaiiu dred b^ligos of land in Aduljioorah the plaintiffs ancestrel estate, 
only from upgn which mouza IMvichwa was subsequently established. Donda 
narea M-*' Sl^^gb died about theeud of 1204 F. S. and his son, in contravention 
aii^od in of the conditions of the grant, and clause 5, section 2, regulation 
grawtgto in- 43, 1785, enjoyed possession of the village in que^^tion for five years 
valid native paying maNkamu Ramheyt Singh their ancestor in con* 

vioda^tothe petitioned tlie Collector for tlie recovery of his proprietary 

fomatbao^ rights, and an aumeen was appointed to ascertain the actual pro* 
' deceu- cccds of the lands, who ^bmitled bis report; and, none of the late 
nial settle- Doiida Singh’s hHrs appearing in conformity with the order and no. 
>uent. tifieations promulgated, the plaintiffs hither obtained a grant of the 

(tf) Tbia deciaioB u perfectly eoisv Atmt with the fonaer judgment of the 
, Court i(i the caae of Moohuminud Ameeiioodeen and Ham Mohun Cbukerbtttty, 
apimihints, r. Mochummud Kuheeroodeen, Ivapoiident, (March SI 162.5,) n 
which it waa ruled that Ihe apuoiatment by* a Meoaulmaa of a Hindoo as 
executor to his will, does not jmgudice the righta of the legatee. 
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villa|[e in question^ Bulneet to n £iir and pmpmltnnitrf ^aimrunifnnt 
and certain allowances tor the defrayment of coutingenf ex]>eiicee« 
enjoyed possession during his own life time, as did the piainlifif/'^iir^* 
on his death till 1216 F. S, when Dhola Siu^i, son of the late Doitda 
Singh, obtained ^n amtM^ok^ or order for possession, fr&ai the ^infh mi 
CollecUMT, and carried it into execution. Alihougli the piaiiitiflr tiofA) 
sued and substantiated his title as xumeendar, tlie Z iillah J udge eoiu 
firmed the above individual in possession of the village, hut on the 
presentation of a petition awarded the plaintiff ntafikana by an or. 
der under date the 20th of July, 1812, which was overruled by the 
Provincial Court, who directed him to institute a civil suit for 
the recovery of his proprietory rights. These were the grouncU of 
the present action. 

The defendant in reply contended, that the present suit fur maii- 
kana was clearly inadmissible, being merely a modification of the 
plaintiff's original and fundamental claim to the ziyiuHmdaaee, which 
was dismissed by the Zillah Judge on the i^th of July ljU2, whole 
award of malikana had, after the maturest consideration, Itecii eii. 
tirely disapproved, and reversed by the Provincial C'uurt. This 
could be proved by the proceedings of tlie Provincial Court und<*r 
date the 13th of July ajjd ^5th of December 1813, and lllh of 
March 1814, which he was ready to produce. Tlie piaiiiliff 's state. 
inent, of his having been referred to a civil suit by tlie Provincial 
Court, was therefore evidently false. 

The offidating Zillah Judge, in deciding the cause on the 6t!i of 
February 181 7 j observed that the oral and documentary evidence 
adduced by the plaintiffs, had sulistantiated their proprietary right 
to Adulpoorah as an ancestrel estate, and that they were thert fore en- 
tilled to malikana under tlie grant to Donda Singh, ex<‘cuUHl on the 
8Ui of September 1789, (17th of Zeehijjali 1196 F. S*) Put con. 
sidering that such an award was barrcid by the prtH*cM?diiigB of the 
Provincial Court under date July 13th and Dtrtieiiiber 23th 1813, 
and 11 til of March 1814, he dismissed the suit with costs. 

The plaintiffs appealed to the Benares Provincial Court, and, in 
conformity with the order contained in the Court's pro(*eeding of the 
18th July 1818, Oopal Singh, one of the claimants in the Zumeeiu 
daree Case, (No. 3459,) appealed against the decree passed therein 
by the Zillah Judge on the 9th of July 1812. , . u 

The respondent Dhola Singh having appearecL to pkw, the First 
and officiating Judges concurred in passing the Tollowing decree on 
the 18th of May 1821.. j . .i. 

After a due consideration of all the documents prtwuced in the 
two causes submitted for decision, the Court are of opinion, for the 
reasons recorded incase (No. 3459), whicif involves a claim to thesu. 
meendaiee of mouza Much wa^ that the appellants have gucc<?^ed i* 
substantiating their proprietary title to the yiiJ&ge in question. In 
consequence, however, of its being included in tlie joi^eer grout to 
Donda Singh, the respondent's father, and his being ^iascid thereof 
they cannot recover possession, ^>llt are entitled to the 
Iirivile^ of ziimeendaro 'Such an award is not piwludeffby the 
miseelSmeous oitien passed by this Court, inasmuch as lliey were 
founded on the ffiet rfjSe appellants never, up to that date, hav- 
ing established theff title, as xftmeendar, m a Court of Justice. 
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18 S 8 . As such a proprietary right on their part has in the two pi^eni 
^ ^ recognized, and sanctioned hy the Court, there can 

be no inconsistency i^ such a course of proceeding. . It appears 
Dhoia’ howevjfr, from section 4, regulation 11, IBOtt, that the Court are 

i!$iiighftnd. not competent to enforce the i)ayment of zumeendaree fees by 

(iopal invalid pensionaries, until they shall have been in the first instance 

^“*»**' adjusted by the Collector, in conformity with the provisions of the 

above enactment. We therefore reverse the decree of the Zillah 
Court, and direct the appellants to be furnished with a copy of the 
present order for transmission to the Collector, who shall fix and 
give them whatever they shall legally entitled to receive from 
tlie respondent ; and the latter shall in future continue to pay at the 
sjinie rate, and defray all costs of the present adion. 

The Government vitkeel subsequently filed in tlio Court of Sad- 
der Dewanny AdawJiit a ptirwanna to \\\s^ address from tlie Super- 
intendent of Goveriiinent Law-suits, and a petition to the following 
ebect 

The Collector, on n»ceiving the order of the Court of Appeal, noti. 
fied the circumstance to the Board of Revenue, who reported the 
matter to Government, and afterwards communicated with the (Col- 
lector on the subject, declaring that rffguKtioii 11, of 1808, did not 
extend to Benares; tliat regulation 48, 1705, had not been re- 
sciiubHl ; and consequently tlmi the Court’s award of malikana under 
regulation 11, 1808, was ernmeous, and directed him to apply fora 
ndiearing of the case. The Collector accordingly petitioned for a 
review on the 4th of August 1822, wliicli was refused by the First 
Judge on the 17lh of SepteinlKT following. The lands in dis])iite 
having been assigned in grant previous to the formation of the de- 
cennial settlement, and not included thendn, Government are enti- 
tled, on the death 'of tlie grantee, to rent, and the zumeendar to 
wafikium only; and moreover regulation 43, 1785, which had ef- 
fect in Benares, was not rescinded by rc^gulation 11, 1808, Which did 
not extend tliere : he, therefore, now [>rayed timt a special appe&l 
might be admitted. 

The Second Judgeof thcvSudder Dewanny Adawiut, (C. Smith,) to 
whom tile afiplication for a special appiml in this cas? was first submit- 
ted, considered that it <iugbt to be allowed on the grounds, first, that 
ngnlation 11, 1808, did not extend to Benares; secondly, tliat the 
invalid jageer wa|u conferred on Donda Singh, tlie father of Dhola 
Singh, patwious to the dei*ennial settlement, and consequently was 
not iiK'l tided in the permanent settlement ; and also with reference to 
the reasons stated in the tK*tition and in the letter of Mr. Secretary 
Mackfm/ie, dated 29th May 1823, cominunicatlng to the Board of 
Revenue in the central Provinces the orders of Government relative 
to the course of proceeding to be falfowed in the settlement of 
lapsed invalid in Benares. 

The Fifth Judge (W. B. Martin) concurring with Mr. Smith, a 
special ap|Hwl was admitli^. 

It win dt'cmed cxpe<lieiit tliST^Gopj^ Singh the appellant, and 
Dhola Singh theorespondent, in the Provincial Court, should as.^ 
sociated as res}»ortdenta on the present occasion, and a notification 
to that effect having been issued, both those individuals appeared, 
aad .ploaded separiiteiy. 
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The case came originally to a heanng bcfort? the then Second i®*®* 
Jodge^ (C. Smith,) on the 7th of May 11127, who, on disrov^ring that 
the mist'iellaneous orders of the Ikitares Provincial Court al>o%*e 
a^lverted to had been pasned with hb conctfrrem^* declined ofl^r* i 
jDff any opinion, and directed the papc^w to be laid before some »«<l 
other Judge. ^ 

The case was accordingly taken up by the Third Judge, (Mr. ' • ' 

C. T. Sealy,) who after due consideration recorded the following 
judgment on the llHh of February 18128. 

It is enacted by eJause 12, section 2, n’gulation 43, 1705, that 
from and after the 24th of »<!cend)er ITO*) A. D. the r-umociidar. on 
the death of the grantee, shallljc entitled to malfktina and the reve. 
line assessed on all lands assigned iu grant to invalids. In the present 
instance the mniiud conferring lands on Donda .Singh, fiitInT of 
Dhola Singh, was executed on the 8th of DeecnilK-r J78ib»nte«<'d''nt 
to the 24th of DeeenilKT 179t>, and the formation sjf the decennial 
settlement; and they were not a-s-sessed on the part of G(|>ernniPilf. 

On the death therefore of Donda Singh, Govern/iietit are entitled u> 
revenue, and Gopal Singh the atiniwndur to imtlikuua. From the 
tenor of the preamtde to regulation 11, of IfiOiJ, it is obvious that 
that enactment does not extei\(l to IJeiian's. 1 am ihcrefon* ol opinion 
tliat the decisions of tiie Zillalvand Provincial Courts should lie re- 

The officiating Judge (M. II. Turnbull) concurring in the above 
opinion, a final order was {lassed accordingly. 


MUSSUMMAUT IIINGOO, Guardian of .Mohdax' Am, 

a Minor, Appellant .Viijih., 

versun • 

MEEK FUUZUND ALI and Mi-'.SSrMM.\bT 
AJIANEE, Uespondeiits. 

THE appellant instituted this suit in 
Patna, praying the Govcrmneiit to Ukc possession 

* .„i„ -oi.er lands in Durguniias lluwelee IJehar and • 



and hold them for Murdan AI. l.H he snouo^ 

suit was laid at 9,934 rupw's, being eight .e . ' 

lakhirojee, and tliree times of the khtrajeeXwM. t„ i,:m 

The claim rested on twodwxl.s . xecuted’by Kewlanisth, tin wn 

X lie umui Thi* first waji fill an » 

sututed agent of Meer h urzujitf Ah. 1 n ® , , . , 12:12 irv<- k'iH- 

the purehair. and had received l»y“‘^“‘ *"•» 

the purchase rntmey. Wie second February 181 7,) **" 

der date the 15th of I&bbee^l uVwul 1232, (3d February toi?,) 
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wh'errin the circumstances of the sale were recapitulated^ and it was 
.7 ■ . "“jSackiiowledjjed that Meer Furzund Ali had made a gift to Murdan 
ITndwTbe of the purchase mo^ey^ and that there was nothing due. Both 

iiil&homme> , d^uments were endorsed by Meer Furzund Ali, and duly 
dan law atr^st^d in the Register's office by Keedamath, under authority 
of the kind fov that purpose. Shortly after this, Keedarnath presented a petition 
to the Collector, stating that the sale was Bctitious and not was 
Tuijwh, it intended by FurzundAli only asa threat to his two sons Syud Furhut 
was held by Ali and Syud Jumal Ali, and had never been carried into effect. 

Sudder He therefore prayed thatthe change of names in the record might be 
stayed, and the estate continue in his own name. On April 16, 181 
to be 'null wder was jmssed in compliance with the prayer of the petition, 
and void, which was directed to be filed with the other documents regarding the 
estate. In another petition presented to the Register shortly after, the 
whole ease was stated. The registry was declared to have been 
effected merely to preserve copies of the deeds, but that those very 
dbeds wer€i still in Meer Furzund Ali's keeping, and hadnevertakcn 
effect. Keedarnath therefore prayed that the fact of the deeds 
never having been carried into effec^t, might be certified by an endorse* 
xnent on the registered copies. The order of the Judge, dated Sep- 
tember Isi, 1818, directed the petitions filed with the regis- 
tered documents, and no copies of the latter to be granted without 
being accompanied with a certificate of the al)ove nature. 

Such being the state of the case, the guardian of Murdan All 
sued to give effect to the deeds of sale and gift; filing copies of the 
register^ deeds. On the other hand Meer Furzund Ali declared the 
whole traii8a(*tion to have been fictitious, that it was only resorted 
to as a threat to his legitimate sons, who soon repented of their mis- 
conduct, and received his immediate pardon; that Murdan Ali was 
not his son, <but the* offspring of a dancing- woman, who had admitted 
many, beside himself, to her intimacy. In proof that the transaction 
had never been/meant to take effect, he himself filed the original 
deeds, which he had never delivered over to the other party. 

On a reference to Moohuinniud Juinal,4he Cazee of the Provincial 
Court, he declared the transaction null and void both by epnunon 
custom, and on legal grounds. By custom, because no man could 
have intended materially to injure his legitimate sons, who were 
living at the time, and whom he appeared rather to have threat- 


eiuid, than actual^' deprived of their rights. The legal exceptions 
w^cre, that neither of the contracting parties appeared to have been 
present at the time of the executiuil of tlie deeds, and that tlie do- 
cuments were mitrary to the fa<?t, inasmuch as the first declared a 
transfer to have been made, and a price to have been paid, which 
never did Take place ; aiid the stwnd liestowed, as a gift, a sum of 
money which iievpr had been delivered to tlie alleged donor, and was 
therefore utterly void as l>cing the gift of*wliat was non-existent. The 
Judge of the Provincial Court (W. M. Fleming) agreed in this view 
of the fase, and accordingly dismissed the suit on July 6, 1823. 

Thg plaintiff ap^led to the'Sudder.Dewanny Adawlut, and on 
the 12th of December, 1825, the naiueofMussummaut Amanee was 
entered amongst the respondents, as it appeared that Meer Furzund 
AH had siihs^uently made dvey to her, his second wife, the whole 
of the litigated property as or a religious endowment. 
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On the 19th March, 1828, the acting Judge! Mr. M. HlTurnhuTl, 
put the following questions to Haniid Oollah,. tSie Oaseeoolcuzat, 
one of the mooftees being then absent, and the other having for- 
merly delivered an opinion on the case in th# Patna City Court. 

Question 1. Supposing Meer Furzund Ali’s allegation to Dc^ cor- 
rect, that the deeds of sale and gift were never earned into 
tlie donee being then only four years old ; are those deeds valid and 
binding, and is it necessary, in conformity with those deeds, to strip 
the respondent of all his property, and confer it on the appellant ? 

Answer. This sate is Icj^dly denominated which 

is void ; and besides, in a sale by a father to his son, through the 
instrumentality of an agent, it is necessary that the father be pre- 
sent, aod accept on the part of the son ; which does not appear to 
have been done in the present case. The deeds are therefore invalid, 
and of course no transfer of property takes place under them. 

On receipt of thia/u/rva, Mr. Turnbull recorded his opinion, that 
the whole transaction was fictitious, intended to answer a tempo- 
rary purpose, and never carried into effect. As then th J law officer 
had declared it to be legally invalid, he thought that no claim could 
be established on it, and therefore dismissed the suit, making the 
costs in both Courts payable J)y the appellant, (a) 

(a) A tuileeah sale is thus explained hv the author of the Noor^ool Unwar, aa 
Arabic I'reatiae on the principles of Mahommedan Law. In explaining the circum'* 
•tapees which bar the competency of a person to contract, he mentions, amongst 
others, f/asi, or jesting, and under that head remarks, ** Taljeeah means forcing, 
and may be defined to be the straining of a contract, sobs to produce a different re- 
sult from what it outwardly bears ; so that the parties appear to the world to exe- 
cute a sale, for some purpose which calls for it, whilst in fact no sale takes 
place between them, llazl is a more comprehensive term, but the rule regard- 
ing both is the same ; viz. that competency is conditioa|l, and not necessarily 
destroyed. Hatl consists in this, that the contractors secretly a^ree that they 
should apparently execute a sale before men, whilst in reality no contract is 
fonn^^ Should they, after such contract apparently made, differ regarding the 
previous agreement, one party holding that the contrart ^s tetitious, and the 
ether that it was bond Jide, the correct opinion is, that the presumption is in 
favour of the former, and Uie sale is to be annulled. Vide JVeer-otd Unwar, 
p. 351. Cal. ed. of laiBi 
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NUFfJR MITUR and RUJEEB MITUR, Appellants 
Ju'aTlirJh.'RAM K003IAR CflUTTOORJYA andothen, Re^ndents. 


i\v (Ik* * THIS suit was instituted by the respondents as plaintiffs in the 
Ilitidoo law City Court of Moorshedabad^ for possession of a I ana 11 gunda 
ai aioiiH sliore of Kisiuiit Mulyatee, the 3 "early proceeds of which were esti- 
mated at 10*5 rupees 13 anas. The case^as stated by the plaiiu 
ail tiffs, was the following ; a 1 ana 10 gunda share of Kismut MuU 
<\sLuvt* yatee had stood in the Collector s kioks, in the name of Mitrunjoy 
y Inch she Mitiir, of which 1 ana G guiidas kdongf^d to himself, and 10 gundas 
to Kirle Chiindur Mitur. Tlie estate ultimately vested, thus : 
mu ler Chund Milur and Hai Kishon Mitur divided their father’s 


Uu her 
death it* 
);oei« tiot 
to lier own 
heirs, hut 
to tht. 
nej^rcHt 
surviving 
heir oi her 
decciisod 
•ou. 


10 gunda share between them, and each was seized of a 5 gunda 
share in jj<‘veralty ; wliilst Ram Narain Mitur and Prem Narain 
Milur indd Mitrunjoy their grandfather’s 1 ana G gunda share in 
cojiarceuar^f', of wiiicli they jointly sold one half, i, e. a 13 gunda share, 
to Rai Kisix n Mitur, who thu^ kTara(^ stdzed of 18 gundas. On 
the death of tlie latter, his son, Gunga Govind, a minor, succeeded to 
lus slum*, hut dying shortly after, the esjate^^caine to his widow, Dhim 
Muiinee; and on Prem Narain’s death wrUiout issue, Ram Narain, 
liis hrothor, inherited the 13 gunda share, which they had formerly 
ludd together, Dhun Miiiuiec gave her 18 gunda share to her daugh- 
ter’s son, Manik Lull, and Ram Narain gave his 13 guiida share to 
Nub Kunt Riswas, wlio subset] iiently sold it toGholam Basit. Ho>v- 
ever, on tlu‘ llMh of Poos 1223 R 8. Dhun Munnee, with the concur- 
rence of iManik Lsill and Niih Kmit Biswas, exe^mted a deed of sale, 
by w'hit'h slu'coiivtyed the two shanks, in ail 1 ana 11 gundas, to Do- 
jnim Chutttyrjya, the fathtT of one, and uncle of another of the plain- 
tiffs. Cniier this sab' Domun C-liuttoorjya h(dd fiossession for a year; 
hut on Iiis death, the plaintiffs were ousted by the sons of Tcelook 
Cliund, tlie deft'Jidant, and brought tludr suit accordingly. Many 
material fuiints in this statement wen* dispultMl by tlie defendants. 
'J’hey asstTtt'd tliat their father, TeeiiHik Chund, and their uncle, Rai 
Kisluru, h(dd the IG gunda share, \vhich tliey inherited from Kirte 
Chuiuhir, in cojiarcenary ; that they jointly purehased the 13 gunda 
sliare from Ram Naraiif'Mitur and Prem Narain IMitur; that, on Rai 
KiMhen's death, Teelcwdi Chund nianag(‘d the whole 1 ana 3 gunda 
shar(' lor hi!ns<'lf/ and on account of Gimga Govind the sou, and 
Dhun Muiinee the widow, of his deemswi brother, and, on the 
demise of tin* former, on aci^ount of the widow ; that Ram Narain, 
btdbre his death, luid iiiaiie over the remaining 13 ana share to 
lhelnsel^ as the only surviving nienikTS of the family; and that 
neither Nub Kunt Biswas, Munik I^li, or Domun Chuttoorjya 
ever had posst'ssed gny part of the estfte, but that the whole had 
Iwen in tlu'ir jwssessum ever linct* it had vested in them by the 
death of the fonner proprietors. They also demurred to the legality 
of the dtHuls of gift and sale, saidrCo have been executed by Dhun 
MunrKH>; such acts kdiig pronouut^d ^by the shatters beyond the 
eompoteiiey of a widow. 

The Judge of the City\CcXgrt referred the point of law to the 
Pundit of the Court; and on his declaring file sale valid^ a decree 



CASES IN THE SUDDER DEWANNY ^\DAWLUT. 


311 


was passed in favour of the piaintilTs. On app(*al to tht Provincial 
Court, the vyuvmtha of the Pundit of tlie City Court ms referred 
to the liindoo law otiicer, and he was eal!<i<l upon to decide as to its 
correctness. He objected to the valhlity ofthe sale, on the 
of the previous gift to Manik Lull, and the sliare which the appel- 
lants seemed to have in the property conveyed. Roth these obj^'- 
tions were overruled by the Judge of Appeal, wlio ilwidwl that 
Manik Lall's consent was apparent, and that tin* appellants ap- 
peared to have no interest in the properly. He therefore alhrined 
the decree of the City Court, witli full costg against the apind hints. 

Against this decree, a special appeal w-as preferred l)y the ap|)**l- 
iants to the Sudder Dewaiiiiy Adawliit, on the ground of the dis- 
crepancies in the vymmthas^ and the variance lM.*tween the r///#- 
vustha and decree in the Provincial Court. Thl^af)peal was admitted 
by the then Second Judge, (C. Smith,) and the case came to a hearing 
on the 13th of March, 1H23, before the Third Judge ((X J'. S(*aly). 
After going through the whole case, he put thre<‘ (jiiestions to 
Pundit of the Court: First, whether the gift of DhiiiflMiinuee to 
Manik Lall was valid: secondly, wdiether the sale siil>.se(|iiently 
executed by her was also valid ; or, if not, who wit** eiititled to 
the estate which she had he^d: thirdly, whether, if DJiun Munnee 
were alive, site woiiUF have any right to the property. 

To the first quistioii the Pundits replied, that on Rat Kishcifs 
death the right in the estate vested in his son, Ciinga Govind, and 
that Dhun Muniiee succeeded as nearest htfir to her son, and not 
as wid<wv of her husband; that the right which a inoth(?r had in 
property inherited from her son, w*as the same as that w hich a 
w'idovr had in property inlierited from Iut hiishand : and that, 
therefore, she was incompetent to alienate tiiat property by gift. 
They cit^ the following aulhoritM*s for lliis rt/4in4.s^/f(h 

The Makabarat, quoted in the Daya Bhaijn, and other works: 

For women, the heritage of their huslKiiids is pfonoiiin ed af>pli< iu 
ble to use. Let not women on any account nmke wasti‘ of tin ir 
liusbands’ wealth.” The Daya Ra/ianya explains “ waste ’ lo*iiicaii 
gift or sale at pleasure. 

The Daj/a Bf^rya. ‘*Tlie word fn/e is employed with a general 
import; and it implies, that the rule must he iinderst(«Ml as apf)li- 
<‘able generally to the case of a woman's suA*essi<»n by inln*ritane«\” 

In reply to the second question they declared, that the sale also 
was invalid, because the deed expressly stated tfle sab; tt>li»\ e been 
executed by Dhun Munnee at her ow n pleasure ; whereas the 
ters, as above quoted, prohibit'd sale at pleasure, and only licensed 
it under unavoidable necessity, which did not here exist. As then 
lK)th the gift and sale were invalid, the sum ssion m the estate 
would lie regulated by tht^ analogy of the ca.se of a wiJow, that is, 
as the nearest surviving Ijeir of the husband jn4i<»rits -Voni the wi. 
dow, so the merest surviving heir^f the son would inhe rit from 
the mother. The estate would iKit therefore go, on her ilcath. to her 
daughter’s son, Afanik Lall, %ku wa.s not gii heir i»f# Cinnga 
Govind, from whom she iilig»rite<l, Imt to his nwest survivWigheir,. 
who happened in this case to lie the appellants, ttie svm of his fiu 
iher’s brother. Authorities, in additioii to thotk' aho\'e quote<l. 

Srkri^na TarccKancara, iif his Commentary on the Day^ 
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: ''Dn failure of him^ the grandfather^ then the fitthar-s faKlf 
; brother^ then the son of the father's whole brother^ then the son 
Mititf and brother, &c. (each succeeds on failure of the pmedlbig/*) 

Eujeeb ^On the third point rSTerred to them they declared, tliat if Dhun 
Mitur, V. Munnee were liTing she would certainly have a right to the property, 
as nearest heir to her son Gunga Govind ; and as her right had not 
tooriya tad voided by the gift or sale, both of which she was incompetent 
othm- to make. 

^ Mr. Sealy considered this vyuvust^a decisive as to the right of 
the appellants to the 18 gunda share, which had .belonged to Dhun 
Munnee ; and he also awarded them the remaining 13 ana share, 
said to have belonged to Nub Hunt Biswas, as the title to 
both shares was conveyed in the same deed, whixli he considered a 
collusive action to deprive the appellants of their right ; and because, 
in a former suit. Nub Kunt Biswas was said to have disposed of his 
interest tp Gholam Basit. On these grounds he gave it as his opi« 
ni^n, that the decre;^ of both the City and Provincial Court 
should be ft versed, anid the whole 1 ana 18 gunda share be awarded 
to the appellants, with costs in the three Courts, and mesne profits 
since their dispossession under the previous decrees. 

Mr. R. H. Rattray concurring in Uiis view of the case, a final 
decree was passed accordingly on the 26th' of 'May 1828. 


SHAH VZEEZOOLLAH, pauper. Appellant 

* VCTSittS 

The COJuLECTOR of SEH ARUNPOOR, on the part of 
Governmbnt, Respondent. 

THIS was a suit instituted by the appellant m formd pauperis, 
poor wero on the 19th of July 1824, in the Provincial CotM 9 t Bareilly, to re- 
rlaunecUo cover the mouza of Poor, a rent-free village in purgunna Junjanah, 

be held zUlali Seharunpoor. The suit was laid at 72,000 rupees, eighteen 

two 5 u^> The plaint originally filed by the appellant was rcjticted by the 
«itids grant- Senior Judge of tlie Bareilly Court, on the ground that the orders 
of the Board of Commissioners, directing the attachment of 
ScindU** the village in question, were issued prior to the enactmcint of rego. 

*or\r of ' lutkin 2, 1819, and that the plaintiff had failed to bring his action, 

which, dat- as required by regulation 8, 1811, \\j|thin six months firom the 
td 29 Zee- attadiHient. This wqs ovemiled by tlio {judder Dewanny Adawlut, 
had, 27. Court of Bareilly to try the case under section 

mouasa ia The filaint set fi^h, that the^ilage in question was long since 
question conferred on the plaintiffs fiither, '^8hldl Abdoollah, and other 
at mutidua- fukeers,** as mukdudmash, bya grant from Maharajah Madho Rao 
Shah^Ab- ^mdia; in virtue of which it had been held rentJree by the 
dooiuh, * grantee, and since by the plaintifl^; and that ft was attached by the 
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Colleefor of Sehanmpoor, acting under the order* of thi Boiird<>f 
ComoaMmm, dated 12th of March 1819, which were-grounded 
on the id^ of the mottza being a/ao<^> while in feet it was, * 

eoaid he proved by the mnnud adverted to, t muddudmash grant but ba^ss- 
The defendant ^ntended in reply, that the grant produceef at his ver beeh 
office, as the original stmnud of Madho Rao Scindia, bore out thft registered ; 
claim of Government, and refuted that of the plaintilT. In the 
first place, the mnnud did not contain the word mtuldudmiMhy^ mirsha- 
or any other expression which would countenance the construction bau/ja Jm. 
of a renUfree tenure in perpetuity, now attempted to be made. cou*. 
Secondly, a purwannu existed in favour of one Imam Buksh Khan. 

Thirdly, the plaintiff was unable to shew his relationship to any of 
Uie original grantees, who were all dead, and was therefore clearly shab Ab- 
not entitled to claim the mouza in dispute. dooiiiih, 

The maufeedars had produced a document, sigiunl l)y General ‘'^*!“** 
Perron, and another by Nowiiidh Rai, to confirm,their rfglit to the 
rent-free tenure : but when compared with each other, they w(wc 
contradictory and inconclusive ; for the mimmd of irfadho Rao baa iieen 
Scindia had no specification of tenure, and was in favour of 8hah ''f- ^ 
Abdoollah, Hamid Oollah, and others. The purn^amm of Ge- buuua nSt 
neral Perron was for Mi^alt\fmpka ja^eer in favour of Khoorum dintmeUy 
Shah and others ; wfflle that of Nownidh Rai, in favour of Ab-^ specify Uis 
doollah and others, specified a muddudinofth japeer- Prom the waturo of 
depositions of the local zumeendars and canooiigo, and from the 
jumma wasii hakee aireouuts for purgunna Jimjanah, from 1296 to te^eUto 
1212 Fuslee, (previous to the accession of the Company to this part of be confer- 
their territory,) it appeared, that the estate in dispute was granted rod. I'ha 
as a rent-free jageer for life. It could not, therefore, on the death Court of 
of the grantee, fie claimed by his heirs at law. Under this iropres- 
sion the Governor General in Council had directed ^the attach- 
ment of this mouza. fiudiuft that 

There was also a consideration indep<?ndent of fjiese, namely, the fb® mou**L 
time which had been suffered to elapse l)efore tlie^uit was brought 
into Court, a period of more than thirte<»n months, by whicli the 
case was rendered incognizable by c court of law. He (the defen- quiuquen- 
dant) contended ^at the Sudder Dewanny had erred in directing uiai rogis- 
the hearing of the case. For the regulation referred to, though enacted ^ * 
in February 1819, only readied the Collectof s office at Seharunpoor 
on the 29th of April of that year, nearly two months subsequent to ronferred 
the receipt of the orders from the Board of Comissioners, directing by ^^dItr> 
the resumption, of the mouza. The mnnud of Mauiho Rap Scindia, HsaScindii 
dated 19th Zeekad, 27 JulaoSy was evidently a forgery. For noli. 
fications had repeatedly beeij issued to the maufeedars, calling on 
them to produce all their title deeds at the Collector's offi^ Neither fukeew. 
the plaintiff, however, or hig relations, had ever produced the suit- the i£ee- 
n%id in question, though tjiey did submif the mnnud of Madho 
Rao Scindia^ dated 8th Sbaban, 32 Julom, It was therefore pre- „ 
sumable, that, at that time, the*iw#ini«/ purporting to have been with their 
executed by Madho Rao S<^dlle,«on the 29th ^eekad, 2T*Ju!oo$^ jaw officers 
was not in existence, or tiiey would not have failc^ to produce it. in opinion, 
Besides this it had never been registered, nor w-as any copy of it 
SBKtant in the Collector's office. . 

Judgment was givta in this cise in the Bareilly Court; on the tortoconfei 
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1828 . ]i»th of J|^e, 1825, against the plaintiff, on several grounds: first, 
; the orderi of the Governor General in Council^ passed after mature 

• Secondly, the eireumstance that of the 
wai clearly sunnuds^purwanna^hi^,, produced, none contained any word which 
inferrible ^ eouijd ha interpreted into an hertniitary signification : thirdly, the 
from the * kainnud under which the plaintiff professed to hold, viz, that dated 
ZZAii’ Zeekad, 27 Jitloos, had never btieii producc^d at the 

Am*'*' Col le<!tor'8 office, and it could not therefore, hy clause 2, section 13, 
whiciroc- reflation 2, 1819, he received hy the (^ourt in evidence. The Ba« 
cwnvd ill reilly Court therefore dismiased the suit with wsts. 

Apjnal w'as made to the Sudder Dewanny Adawlut, and came 
ytnrtnJv^- to a Jieariiig before the 8e<‘oiid Judge, (C. Smith,) on the 2l8t of 
loos, and July 1827, who rworch^d his judgment as follows, 
whh h httd This Court has decided, on a former otM^asion, that the present 
•heeudiily could he heard under regulation 2, 1819. The arguments of 

and advert' respondent llp»relore on that head are inadmissible. The pro- 
ingVjthe wious of clause 2, section 13, regulation 2, 1819, do not, as 
fuel of the imagined \yy the llareilly Court, apply to the case ; for the orders 
granut-H in Council, directing the resumjJtion, were issued in February 
1819, .jjiiefore regulation 2 of that year, whieli was only receit^ed in 
iuuVug vn- Court on the J4th of April 1819, and could not therefore have 
joyed uniu- printed at the time of issuing the saitl orders. That regu- 
torrupted latioii, therefon', not being in force at the time of tl»tj attachment, it 
follows that the attuchincnt w'as made uiufer r(*gulalation 8, 1811. 
xatiliitrat- regulation it is required, that, previous to re- 

tachineiit sumption of any lands, all the argumxnls of tin; shall be 

on the part heard, and all the documents submitted for the consideration of the 
of Govern- authority, with whom the decision of tlu' qu(\stion, in sudi cases, 
lid”/ the a!SN)W' it is evident that this has not hei‘n done in the present 

dttin., ami we find till? ( 'ul lector appriztMl, in an ?/r.rccfrmn Uhdool Ju- 

c1p« idtil Ixios, Gholani Hoson, ajid MahnuHtd Shah, of llie (‘xisleni^e of another 

that thu document, a mnmiU of Madho Kao 8(*india, dated 29th Zci^kad, 27 

*^‘*‘*” Jtdoas, in the serhhtah of tin* Bareilly C’ourl, si stati'incnt confirmed 
to Vesliiim- Judges of that C^ourt themselves. According to rs^gulation 

tiori and ^ 8, 1811, the CuIlsTlor should have obtained and forwarded this 
ansciisniont. document, for the consideration of the* (.iovcriior •i^eiieral in Coun- 
cil ; but this hud not Imh*ii done. Had it been so, the result might 
have hei‘n very diffi'r^nt. For amongst the reasons assigned lor 
the attaehineht, we find it slated, that “ iJ! the mnnud dated 8th 
Shahan, 32 Juiooii, no^^ord could lx* found signifying either aL 
iumfha,jagvery or nnumudma^h ; and although the purwanna of 
General Perron speciiit^d jageer adutm//ia. yet Perron, a servant of 
the rajali, w'as not wnifwteiit to siqH.’r8ede the rajah's smmuds by 
his ow n, by altering and •extending the original tenure.” Again, 
that ** the punmnna of Nownidh Bui, which is for j^geer mudU 
dttdmoiih, is iii\ti1id, being executed^ in tlie very' year of the 
aci^ssion of the British Goveniment to this part of their territory.” 

put iha mnmid, which was kept hack from the consideration of 
the Government, expressly speei6e<i tlml> witj| some exceptions, the 
• entire inouza Poor was confer!^ as mui/duddfas/i on Shah Abdool. 
lah and others.” The mmiud, dated 32 Jvltm, corroborated and 
confirmed that of 27 Juloos. The last being inUmded to confiim, 
fix, and specify what the first bad already done in general terms. 



CASES IN THE SUDBER DEWANNY AtlAWlUT. 

The Canoongo of the purgunna had deposed before th^Colketdt 182a. 
that a maufee grant of niouza Poor was first made iii»lli)],or 
119!2. Fuelee^ which comsponds with 27 Jufoos. Had the first * 

tfpmufee ^unnnd been given in 32 Juioojn, flu* Canoongo w^ould uh r. the 
have stated that it was granted in 1197, or 1198, Fmke. • CoJl^ctorof 
The zumeendars of inouza Poor had also tleposed l>efore the CoU'^»*'^"- 
lector, in the year 122(1 FualeCy tliat, akuit tliirty-four years pre- l’®***^' 
t ious to the date of their evidence, the niouza had l)een granted as 
maufee to 'Shah Abdoolah. Deducting tliese tliirty-four years 
from the year 1226, F. 8. wlum they gave tlu*ir evidence, we arrive 
at the year 1192 F. S. which agrtnid with tlie date of the grant 
made in 27 Juloos. 

It wa,s prtsuniahle, therefore, that General Perron eonfirmed the 
maufee in his purwamm, with referenee to tin* original sumwii, 
and not the one datc'd in 32 Jufooa. Shah Ahdcollali, the original 
grantw, died a few years before the Coni pa Ay ol){ained p^isscssion 
of that part of India ; and on his death, the inluTitaiice was co»>* 
firmed to his desceiidanls, who were in possession "tYhen the 
Company first extended their authority in that direetion. This 
Government has coiisequtntly nothing to do with the queation of 
succession, which had been |)reviousIy determined by the proper 
authorities of the time.* fl’hether the sunmuJ, datc‘d in 27 hUooft,. 
were registered or not, in conformity with rcgulatiim 36, 1803, 

I do not think that tlie inere fact of its non-ivgisiry must neces. 
sariiy cause a resumption and assessment of the lands. For section 
21 of that enactment docs not declare timt lands of this d(>senptioii, 
the grants of which are not registered, must ipm faeto neci^ssarily 
be assessed; but it merely states, that in such cas(\s tlu* grants 
shall he mltjecV* to resumption, and the lands If able** to the 
payment of revenue to Government. In the fMTsent histance, it 
was incumbent on the Collector, and Board of Il<*vemie, to havt* 
mentioned in their report the existence of the amtpw! dated in the 
year 27 Julooe, and tlie nature* of it, and whether it had or had not 
.really been register<*d, in order that Government might have 
had before them all the facts and circumstances of the ('use, Iw'fore 
they passed any dkd<*rs upon it. It has bet^n se(*ii, (li< n, that the 
grant was herixfitary, that heiis of llie original grantee exist, 
and that the order for rc.sumptioi] was inforiilal. I consider these 
grounds sufficient for a reversal of the decree of the lower Court, 
with costs. * 

The Third Judge (C. T. Sealy) differed /// ioto, and would 
affirm the decree of the Bareilly Court, aso regulation 3ti, 1893, 
clearly declared that failure to register a grant was to he followed 
by resumption of the lands. The inider which thg. appellant 

professed to hold was not registered within the time preserilicd, 
and the mouza should be nsuniod and asse^sed^ * 

The case was next brought bt^fore the Fifth Judge, (A. Ross,) 
who deemed it necessary, before* he came to a decision, to s(*e |fte 
register of rent-free lands kept ulWar regulation ^6, 1803 ; also the 
notification issued unadr regulation 7» IWW, requiring the holders 
of all su^ lands to register them witliin one year. 'llu^se docruments 
were accordtugly called for, and duly submitted. 

In the periodical Register above-mentioned, mouza Poor, in por- 
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3338. gWnna Juiijanah, was found registered as a muddudina$h tenure, 
-r :" " : ™ conferredn by Madho Rao Scindia on Shall AbdoflUah, and e^er 
U^zool-* 29lh of Zeekad, in the 27th year of the enqperor'i 

Jaiii'.tho* ^i^d the title ^eeds found registered were, Ist, a/Hfnnaii«a 

Collector na, l>earing the seal of Madho Rao Scindia, dated 8th Shaban, 32 
of seharun> Jtiloos : 2d, a purwannuf bearing the seal of General Perron, dated 
19th Rubb^K)l.uwul, 42 Jiiloos : 3d, a letter, bearing the seal of 
Nownidh Rai, Dewan of Zeboonisa Begum, and written by her 
ord^r, dated 28th Juminadee.oos.8anee, 1218 Hiperee. 

The case was again brought before Mr. Ross, on the 12th of July 
1828, who laid the aunmtd of Madho Rao Scindia, dated 8tb 
Shaban, 32 Juloos, l)efore the law officers of the Court, and required 
them to state what, from the gencrnl tenor of that document, parti- 
cularly with reference to the words “ and others,* they considered to 
be the intent of the grantor; whether it was to make a grant of 
mouza IJoor in perpetuity, or only for the life-time of the persons 
specifitid by name in the sunnud, 

I'he laW officers, in reply, declared that from the purwanna of 
Madho Rao Scindia, dat^ 8th Shaban, 32 Jtdoos, which stated, that 
** the grant of mouza Poor was confirmed to Shah Abdoollah, Shah 
Hamid Oollah, and others, and prohibited the officers of Government 
from oflering any opposition,” it was presuiUable, that mouza Poor 
was conferr^ ss^^sudkah,** or for charitable purposes, and that the 
grant was intended to be in perpetuity. 

On the 9th of August the Fifth Judge, (A. Ross,) adverting 
to the above exposition of the Intent of Madho Rao Scindia's sun* 
nud, which had been duly and legally regisU^red, as well as to the 
circumstance of the grantees and their descendants having been un- 
interruptedly in possession of mouza Poor, till its resumption by 
Government, wmcfirred with the Second Judge in reversing the 
decree of the Provincial Court, with costs. 

The appellant^ and the other heirs of the late Shah Abdoollah 
were directed to he reinstated, and maintained in possession of 
mouza Poor, as a rent-free tenure in perpetuitv, and were awarded 
mesne profits from the date of its attachment (a ) 

( o ) An application for a review of judgment waa Sled on the part of Goreni- 
ment, and rej&ted by Mr. Jioaa. 

1 he follow^ were the pleas on Mihich the application was made, and the 
reasons recorded by Hit. Koss for rejecting them. 

The first plea was, that fhe two Judges who had reversed the decree of the 
lower Court had formed their judgment on different grounds ; one of them (Mr. 
Smith) being of opiniem tlmt the $unnud of Madho Uao Scindia, dated in the vear 
37 Jttlooa, supported by the evidence of the local Canoon^s and Zumeendara, 
was fuftdent, though unregistered, to warrant a judgment in favour of the appel* 
lent, without the sunuud dated iu the year 33 Julaot ; and being also of ofonioa 
that the* fmrwanna of Geneanl Perron was ksfied .with reference only to Uie first 
of those two suntiiidi ; ^whereas the other Judge (Mr. Mom) had put the first 
tunnud aside, and founded his opinion on the eecomi. It waa therefore con- 
tended, tliat there was not that unanimity ui the two Judges, who bad de« 
cided on^Che appeal, which was requi|it<sto gire to their judgment. 

The i^aiMins recorded by Mr. Moss for rj^HpFthta plea were, that his 
opinion* as to the grant of mouaa Poor hmag o^n intend^ by the gniitor 
to be perpetual, was grounded, first, on the: pexiocHcal rentier of mt-foee 
lands, pr«Kluinsd from the Collectpr^a office, in wmch the iiid mouia it described 
as a muddudmtuh tenure, held in virtiHs of a ncnaud firom Madho Rao Scindia# 
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dated 29th Zeekad of the year 27 Ju/m, to Sbali Abdoallah and fukeer*; 1828- 

fecondiy> on the obvious ineaoiDg of the mumid of the year ^2 JuinctHf wUjfh • 

tunnad been tegiatered. in tlui mode prcsml>ed by the ; and .Shall 

thirdly, oa the fwt of the gmutees haring enjoyed poss<*ssion of ilic tfiousa ^olluh v. 
ueder the above-mentioned .iunnvdif and of its huvimg hi-.-n continued to their fte ('ol'p j* 
successors by the purwanna of Geurrul J’erron : that his opinion, fonju'd on tor of Se- 
th ese grounds, (viz. that iVladho Uao Scindia. in the year ^7 Juhn\i, granted the haruiipoor. 
rent-free tenure of xnouza i\>OT in perpetuity to tfare npp^dlunt's predeccssort^, an* 
confirmed the grant by a sunnud, dated in tlic year :V> did not differ 

from the opinion recorded by Mr. Smith; but on Hu* lontrary, being supporred 
by ttiC evidence of the periodical register, in addition to the in-ideiu e which w.as 
before Mr. Smith, was confirmatory of that Judge’s ojiinion. li was further 
observed by Mr. Hoss, that the circumstance of the Swo deciding ..ludgt s having 
concurred in the .same opinion on difiiT^it j^^ounds, those groi}nd.H not lunng con- 
tradictory, could not be considered as iiivalivlaliTig the dei-ree passed hy iherM, 

The second plea urged was, that the sunnnd heuriug date the ‘JiMh /<•» had 
of the year 27 Juim^ not being admissible as evidence, it not having been 
registered, the stinuuU of the year 3J .httws could not avail to e.<^t:ib)isli a eiant 
in perpetuity, because the appellant hmiself bad acknow-hMlged that be did not 
register the last -mentioned sunnud, and because, moreover, that snf^un.i con- 
tained no expression which could be construed as conv(>uijg a grant in perf^- 
luity ; the words “and others,” wddcli the law officers of th;* .Su<I(^t Dewanny 
Adawiut understood as denoting the intention to confer n sudLif:, or grant for 
rlinritable purposes, not warranting such an ioterpretation, for no expression.^ so 
indefinite were ever used in royal sunnnds, which were always drawu Up with 
great care, and in language leaving ao room for doubt as to the nature of the 
grant intended to be couvey#d. • • 

The reasons given by Mr. Ross for rejecting this plea were, that although the 
appeliant had acknowledged he did not register the sutiuud of the year .’ij Ja- 
Umf he had stated that it was registered by Abdool Haleiu and his p rtners ; and 
the fact of its registry, in coufomiity with regulation 7, l8ob, hud been ascer- 
tained by , a reference to the periodical rcgi.'^fer; that ihor»*fori* this mniimi was 
admissible as evidence ; and being confirmatory of the grant made in the 
year 27 Juloos^ the sunuud for which, as the periodical register shewed, was 
expressed in the terms generally employe*! to confer a permanent tenure, and 
containing the words “ and others,” from which the intention of pc'rj»ctuiry was 
clearly inferrible, it wa.s good evidence of the grantor ’s^infenticin to confer a 
pennanont tenure, although the terms used in original sunnuds to* denote such 
intention were not found in it. 

Tbe third plea urged in support of the appHc-ation wnp, Uiat the instrument, 
bearing date in the year 27 JuUm, even had it been regisu-rffd, wool<l not have 
been sufficient to 8up]>ort n claim to a rent-free tcTuire in perpetuity, it Ccing 
merely a pnru'anua to the otiicers of purgnnna Junjanah, from Madht> Kao 
Sciiidia, wlio, at the, ^ime of it.s issue, viz. 29th Zecka l of die y*^ur 27 Juitm, 
(correRpondiug with 4th of October, A.D.) was not sovereign of the 
province of Schaniupoor, and therefore not competent to inak*; any grant ; the 
supreme authority in the said province being then %xerri .f*d l^llie \uwab 
Zabitah Khun, from whom, had the mudtlHdmnsh gntnt in questitiii^ been really 
made, the iunnud for H would have been bbtuined. • 

'ibis plea was also deemed insufficient by Mr. llo.s9. Jt was, he observed, 
recorded in the History of India refen*e<l to by the applicant, that Madlio Kao 
Scindia took possession of Delhi in January 178.5 \ 1>. that he then occu- 
pied nearly all tbe provinces of the Doab, which did not belong to the Nuwab 
Vizeer of Oude, and that he meditated the subjiigation of the whole; Ddbi 
empire. Such being the case, there was nothing improbable in the Aipposition, 
that, with a view to conciliate the yiUahitants of tbe country, and to facilitat«- its 
subjugation, Scindia made the. gran f of tbe year 2/ Jul^xtfXo th. appellants, 
althougb his authority in Sehloitupoor was not then established. Ii. was dmiht- 
less true, that he had not at thM time effected the subjugation f f the empire ; 
but in 1788 A. D. after he drove dbolanyvadur from Delhi, his si>ver*''jginy over 
all the provinces then ^be dfflperor, of whieli Seharunpoffr was 

one, was at fully.«acknowl!|pd, that of the llritisli Government is at the 
ptesent time; and, after that year, he was iinque^ttonnl.dy competent to confirm, 
as he by his tmnnud of the year :12 Jultwi, t^corresponding with 1790 A. D.) 
tiie grant he had made in t^e year 27. 

VOL. IV, V U : - 
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1888 . hjRMANUND BHUTTACHARUJ, Guaidian of Kibbsm. 

^ , * NATH CHou^DRi5E% Minor^ Appellant 

^ov. iBUv verftm 

, OOMAKUN’T LAHOHEB and others. Respondents. 

A womfin THIS action was brought in the Provincial Court of Dacca by 
wasBiiiiio- the resjwndents, sons of Gouree Dibia, to gain possession of a four 
ana share of purgunna Myiiiuiisingh, and other lands situate in 
Imm* Myimmsiiigh, late the property of lluriiutli Chowdree, de- 

adopt HTL eeasf^d* The lands WiTc valiK^ at 92,2i]7 rupees, 0 anas, 4 gundas, 
inaividual tlicoc times the amount of the SuddtT Jumma, 
iiHnied ; or, Giinga Narain Chowdree, zuineendar of the above property, died 
of an ' btr leaving a son, Ilurnatb Chowdree, and a daughter, 

'‘to Ids aifilV Dibia, mother of the respondents. Ilurnatb Chowdree died 

atiou, ‘any childless, on the 3d of Chey 1 1 llHl, IJ. 8. but previous to his death ex- 
«iJiori’.r?di- j^uted two dcedS, conveying to his wife Gunga Dibia a limited per- 
jnin’s son. mission adopt a son. Tlie first dotruinent was an anoomutee^pti^ 
dufl named the 23d of Phalgooti 1 1911, to the following effect: This 

Vas adopt- addressed to the fortunate Gunga Dibia. I am in so weak a 

cd by her, State that my life is very uncertain ; and 1 have no son : I therefore 
and died authorize you, should I be removed, ( 'Vhidi God avert,) to adopt Sheb 
•oine yours Kishore 8urma, second son of Joogul Kishore Hoy, in order that he 
< funeral rites, and preside over my estate. I have 

she \v«8 ill- 'vritten to Joogul Kishore on the subject; hut should he refuse his con* 
coinpotont, sent, you may adopt the son of some other Brahmin. Such adopted son 
under the shall in that case perform my funeral ritc^s, and iiilierit my estate.*’ 
termuolthe xjt.]Qvv the signature was written, ‘^1 havt^ aulliorized her to adopt a 
Uivon, u» son.** Tlie second document was confirmatory of tlie former, and was 
makf/u «e- dated tlie 2d of Cheyt in the same year. It also was addnnised to Giuiga 
coud adop- Dibia, and ran thus: On the 23d of Phalgoun, in consideration of my 
tioii. being childless, and in a dangerous state of liealth, I gave you autho- 
* rity to adoptSlvf‘b K ishon* Roy, and wrote to JtMigul Kishore to autho- 

rize the gift of Ills son. 8iiice that, Jfxigul Kishore has deputed his wifcT, 
lludraniH; Dibia, to give his mu in ado|>tion. I ac(M)rdihgly adopt 
him as my son. If I recover, 1 will niystdf perform the prescribe 
rites; but if it should please God to remove me; I hereby empower 
you to perform the <'|Teinonies. Tlie investiture of the brahminlcal 
thread mtbt be performed by Joogul Kishore, or his son Hur Kishore. 
Sheb Kishore mil Ih» the lawftil possessor of all my wealth.*’ On 
the day following the ext^ution of this d(?ed, Humath died ; and 
Sheb Kishore was adopted by Gunga Dibia, and obtained undis- 
puted possession of the zumeendar<»e. He died t^hildless on the 15th 
of Bysaek 1213 ; and Gunga Dibia then held the estate. In 1227 
she weifi to Moor-shedabad to batlu* in the Ganges, and there sud- 
denlj^* died of t],ie cholera morbus, ondhe 2.5th of Cheyt. On the day 
previous, however, she was said to hswe adopted Kishennath Chow- 
dree, under the general authority ^ivqii by her husband. The Collector 
and Board of Revenue recogn§.ed the adoption, and the re^n- 
dentl brought tiieir suit to set it a$^^e i^he Provincial Court of 
Dacca, against Kishennath Chowdfi^; and his abettors, KaleeKIoban 
.Thakiair, Ramnath Moonshee, and Sheonath Moonshee. They 
claimed the estate as the naturd heirs of I|amath Chowdree. 
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On the 15th of Alatch 1825, C. W. Steer, Fowth Judge lu the Pn^ issa. 
vincial Court, gave judgment in the ease. He observed that there ,p ' 
were two disputed points; viz. the eompeteney of the widiAv to 
adopt Kishennath, and the faet of the adojitiun ; but that a tie- fachaiuj, r. 
gative on the former set at rest the latter point. lie consideit'd the Uomakunt 
widow incompetent to adopt, beeause the anoomutee-putur ^ave h<^ 
authority in a specific cma, making the general authority con- ™ ouxen. 
tingent on its non-performance; so that as soon as she had adopte<l 
Sheb Kisliofe, the authority grant<*d to her was annulled ; iMHause 
the words under the signature, “ 1 have autliorized her to adopt 
a son,” implied that thtTe was no authority to adopt niofe than 
one son ; because there was no necessity (ns alleged by the*de- 
fendants) for the adoption of a se(‘ond son, on the death of the first, 
in order to perform the funeml rites; as it was notorious, that the 
death of an only legitimate son, without issue, never empow'ered 
the w'idow to adopt, unless under 8[K*cial authority fipom her 
imsband ; because the <‘oiifirmalory deed, under date the 2d of Cheyt, 
clearly restricted the authority to Sheb Kishore; affU because 
Gunga Dibia was proved to have frequently expressed her con- 
viction that she had no authority to adopt a second son. There 
was also strong presumption against the fa<'t of the adoption. Sheb 
Kishore died on the 15tti ortRysa<*k 1213. andGuiigaDibiaon the25th 
of Cheyt 1227; so that the widow had neglected what the deed of 
adoption in favour of Kishennath declared to be a siwTcd duty, for 
the term of fiftenm years. It was usual to perfonn the adoption 
in one's own house, amongst one's own ndations, and to select 
some ‘one know^ii to the family ; but Gunga Dibia was said to 
have journeyed to a distance from home, and there, amongst 
strangers, in a strange land, to have adopted, on the day previous to 
her dcMU'ase, an individual of whom she (rotild ha^^e known nothing, 
till a short time previous to her deccas<\ On these grounds 
possession of the estate was de<T(^ to the plaiiitilTs, as legal lieirs 

of liurnatli, detnjased. *, o u ^rk 

Against this decision Kishennath appeahMl to llie Sudder De- 
w^aiiiiy Adawlut ; and on the llltli of Novcnilx*r the case came to a 
hearing before R. 11. Rattray. He was of opinion that the adoption 
of Kishennath was not proved, but that the whole transaction was 
a fraud of Kah^‘ Mohun Tliakoor and his as.srarinlcs ; that, even 
if it had been proved, it could Inr <»f no lienefit to the apixdlant, ’ 
inasmuch as it w’^as illegal without the sanefion of her hus- 
band, which, both by her ow 7 i depoiltion in a former case,^ and 
Hurnath's papers prrxiuced in this, it was evijlent never was given, 
or intended to be givim ; that the i>owcr conferred by Hurnath 
was explicitly confined to the son of .Joogul Kishore, Sheb Kishow, 
or, if the &ther were unwilling to give his son in adoption, the 
son of some other Brahmin ^ Hiat there was not luword in relation 
to repeated adoption at the Vidow's pkasure, in the ei ent of ca- 
sualty to the first adopted son ; and that, without a totinet permis- 
sion, she could not of herself do th»t log»lly> which it bap been 
attempted to prove sl^sdid do. On these grounds Mr. Rattmy afc . 
firmed the decree of the Provincial Court, awardiifif posseswon^ 
tfc estate to the respondents, and making the costs ol both Couri* 

Pkjaide by the appeOaot. • 
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* DEB^E DIAL and MU8SUMMAUT KHULASSEE, 

• Appellants 

t versus 

HUR HOR SINGH, Respondent 

'• 

THIS action was brou^^ht by the appellants in the City Court of 
Benaros, to recover possession of a brick house, valued at 1,100 
sicca rupees. 

Dobce Dial was tlie ^ii, and Mussummaut Khulassee the widow, 
of Ram Newaz Roy, deceased, and su(?d for the house as his heirs. 
Uiir Hor Singh held it as part of the slmre of the estate, to which 
he was entitled as adopted son of tlie deceased. It appeai;ed that 
Ram Newaz Roy hud lost all his children by his first w'ife, and 
that lie then took his paternal uncle's grandson, Hur Hor ^ Singh, 
as his ra^ umheeny or adopted son. From that time the respon- 
d^int lived with *hiin, had the superintendence of his affairs, had 
been marrivKl at his expence, and, at the intarriage ceremony, had 
been nanud by the ofhciatjng brahmins as his son. Rum New^az 
Roy subsequently married Muasuinmaut Khulasee, and left Debec 
Dial, his son by her, a minor at the time of his death. In the 
('ity Court the case turned on the fact of the adoption, which the 
Judge (Mr. W. W. Bird) considered proved, and dismissed the 
suit, leaving the plaintitfs at liberty t(» sue for a partition of the 
estate, if they coii.sidend the house in possession of the defendant 
more than he was legally entitled to. 

Ill tlie Proviiiciid C'ourl the appellants demurred to the legality 
of the adoption, and filed a ryurnsihay signed by a number of 
Pundits, ill which three tdijectiuns to the validity of the adoption 
V(Ovc stated. • , * 

Jst. I’haf II ur Ilor Singh was the only son of his father. 

2d. That he was given in adoption hy his mother, after the death 
of his father, wilfiout any authority for such an act. 

3tf. That the }>roscribed eeremonies wen* not duly observed at the 
time of the adoption. 

These facts were not dis[>uted by the n^.spondon^‘, and the case was 
referred to the Court’s i’undits for their opinion. They replied, Uiat 
the fact of Hur Hor Hingh’s )>eliig an only son was sufficient to in- 
n aiidute the adoption, a.s such a person was forbidden to be adopted; 
Olid tlie violation bf this law was a criminal act on the part of both 
giver and n*ceiver. In har tsithis, the respondent filed another rytu 
vus/ltay signed by very ri'S|wctable Pundits, from which it appeared, 
tliat wiu.vn a mother, from the pressure of want, gave her only son to 
another pi^rson, on the spc^^ial conditions, that her son, thus given, 
sivpuld perYorin the funeral litt^, ami inherit the estates of both his 
natural and ado{>tivo fattier, the adoption w as valid, and the adopted 
son was called a dtrmtptushyayana, " 

The presiding Judge (W! Gorton) referred this vyuvustJm to the 
Court pundits, and required th^nio pronounce on its correctness or 
other\vise. They replied, that the traimotion, as stated by the defend- 
ants, was legaU^'and the adoptiiui under those circumstaticeB valid. 
Upon this vyumstha^ Mr. Gorton decided, that though there wa* 
no express evidence to the execution of a«contraet, such as de- 
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scribed by the ddbndentsV iJjat there could be no doubt of^ >898. 
adoption, and of its h;^\:ihg been long iwignized, whieii affordtsd 
sufficient presumption pf its Iiaving bi^n legally performed? 
therefore affirmed the idcCTee of the City (l^urt, and made all th<? Bummaut 
costs payable by the appellants. * Khulasseo 

Fromthis decision the appellants preferred a s]>ecial appeal to tife 
Sadder Dewanny Adawlat, on t he gnainds of the incTcmsistency of the ®‘**1»®* 
facts proved by the evidt^fbe, Avith the case hypothetically "put by 
the defendants. Tlie appeal was admitted hy the Stfconli Judge, 

(C. Smith,) and on the 24th of January the case came to a hear- 

ing before the Third Judge (C. T. Ht^aly). The res}H)iid<iit, though 
repeatedly summoiiiMl, failed to appear or defend lus case, and the 
proceedings were therefore held in his aliseiice. After going through 
the documents in the case, ]\Ir. Sealy referred them to the Hindoo 
law officers, for their opiniitn as to the legality of the adoptiim 
under the cin’umstaiices there proved. The vf/iwmf/ia /hey gave 
was to the following efleet: “ It appears that Hur Hor Singh 
was the only son of his father, and that, after his fathert death, he 
was given by his motJier as a that being the meaning 

of the term Pa^t nmhem. Such bein|[ the caw^ the adoption of 
Hur Hor Singh by Ram IS^ewaz Roy is invalid, because the adop- 
tion of an only son if? prohibited in the shmterSi and Ix^ausc* a wo- 
man is prohibited from giving her sun in adoption, without the 
permisison of her husband. The tfi^nvustha filed by the respondent 
in the Provincial Court, as confirmed by the Pundits of that Court, 
declares that if a Avoman, unable to sup^iort her only son, were to 
give him away, on conilition that he should perform the funeral 
rites for Ixith fathers, such son would become a ihvyamttshynt/ana. 

But this is inapplicable to tin; present case, l>e(*ause in all tlie doim- 
ments there is no mention of such a stipulation, and Jx^causi? there 
is no precept in tlie tfhmtcnt which enables a Avoman to give her 
son as a drryammhijaifana, without authority /rom her husband, 
and no authority appears to have l>een given in this case." 

Authorities : 

The Mitaeshara, “He avIio is given by his mother with her 
husband’s consett, while lu?r husliand is aliscmt, or after her hus- 
band’s decease, or AA'ho is given by his father, orhy both, lieingof the 
same class with the f^erson to Avhom he is given, Iwomes his gi\Tn 
son, (daUaca.) So Menu declares: “ He is (•ailed a son given, (dattri- 
nta,) Avhom his father or mother affectionately ^ives as a son, Ix ing 
alike (by class) and in a time of distress, confirming the gift with 
Ajvater/' By specifying “distre^ss," it is tntiinaU'd, that the son 
should not be given unless there be distress. This prohibition 
regards the giver. So an only .son must not be given. .For 
Vasiahta ordains, “ Let no man give or acet*pt an only 
Nor, though a numerous* ifrogeiiy exist,*sho^uld an eldest son be 
given; for he chiefly fulfifs the office of a son; as is sheAvn by the 
rollowing text : “ By the eldest« 60 n, as soon as Ixirii, a man becomes 
the father of male issue.** (o) • . . • 

The Dattaca Af//wawsa.#^JBy a man destitute of a son,** From* 
the masculine gender; here u^, it follows that a woman is inooiB* 

(•) Vide Colebrookel Jtfitttciliflrii, « i. sec, IJ. pm. 9. p.307. 
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iSfa* p^nt (to fidlopt.) Acdordingly Vtmshta ordains^ ^^Let not a womaii 
eitito givQ or receive a son in adoption^ unless with the assent of 

lummwu ' Saunah% as quoted in the Dattaca Mtmansa, Dot-. 

Kbuiassee fnm Chandrika^ and other treatises : By no man^ hiTving an only 
n lliir Hor * sap, is Uie gift of a son to be ever made. By a man having several sons^ 
aingh. gift is to Ih? made on account of difficulty” (or anxiously), (c) 

ThU^ ty/urm//ia appeared dtndsive to Mr. C. T. Sealy, against 
the legality of the adoption ; and ho therefore delivered his opinion^ 
reversing the det^ecs of the City and Provincial Court, and award- 
ing |> 088 oasion of the dispuUd house to tlie appellants. 

The cm} was referred for the opinion of another Judge, and on the 
21Hh of DecemlKir canie before the Chief Judge, (W. Leycester,) 
who took the same view of the ease, and jiassed a decree* accordingly, 
making the costs in all three ('ourts jiayahle by the res]>ondcnt. 


1829. KUMLA K AUNT CHUKERBUVTY, Guardian of Rajah 
Jan 20th Suuhhbk Biioosijn Roy, Minor, Appellant 

I * * versus 

GOOROO GOVIND ClIOWDREE, son of Gunga Govind 
Chowuukk, deceased, K18IIENPERSHAD NUNDEE, and 
MUS8UMMAUT RAJRAJESUREE DIBIA, deceased, 
ResjK)ndeuts. 

A*imiocm- THIS suit was, first brought on in the Moor8heda])ad Pro- 
>" Ih'ii- vincial (^ourl, on the 30tli of July 1811, by Mohun Chund Deb 
Sn^ofluB fetlujr of the ap[>ellaiit, for possession of turuf Shujah 

ancestrel" Nuggur, zillah Rajesliahye, the yearly proc<^eds of which were 
esuiusto 8*<*<**^ rupees. The plaint mitaincHi the following statement : 

his mother R«iiu Shunkur Roy, the plaintiff’s father, supported his mother, 
for her Rajrajesiiree, by a [lecuniary allowance out of his ^umcendaree. In 
wmre! on of some irregularity in the payment; Mussummaut 

contlitiod Rajnijesuree proposed,* that turuf Shujah Nuggur should be 
9 f her assigned for her maintenance, on condition that slie should have 
binding no right to alieiiatd' the said turuf. Ram Shunkur Roy consented 
t^^ienale arrangement, and in Ch^yt 1200 B. S. three deeds were 

the proper* «^XtH‘uted to carry it into effect. One of tlu^e was a deed of sale, 
ty, but by which tlie zumeendar sold the said turuf to Kisheni^ershad 
leave it to Nandee, Rajrajesuree’s Qewan ; the other Ivvo were lAjmrwawiw, 
h**^ar acknowledgment, sign<»d by the vendees, wherein 

nThirtbat ®dmitttHi that their interest in* the turuf was only for the 
^ such a ' term of the naturariife of Mussumnfaht Rajrajesurei;; that they 
* transaction had no power whatever to alienate it by gift, sale, or otherwise ; 

did Hotter- and that, on the demise of the said^vendee, the estate would go to 
aiinnte the * ' ® 

aumeen- " * , « * 

dar's right' (b") Tide Hat. Mint, ucc. i. par, 15. p. 6. 

in that pro- (c) Vide Vat. Mini, see. iv. par 1. p. 62. and I>aL Citand* sec.ii. par. 29; 
penyiorber p, 106. 
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Ram Shunkur Roy's son, Molnin Chond Deb Roy. • 

with this transfer, Kishenpershad Ntmdee's name was substituted .,'7 ^ 

in the Collector's books for that of Ram Shuiikur, as prof>rkti» 

the turuf. Notwithstanding this agreement in 1210 B. 8. the tiunif bv iiiiu «&d 
was sold for 10,000 sicca rupees, to Opindur Narain Cliowdree, 
and his soir Gunga Govind Chowdrt*e. The plaintiff was 
only ten years did, and the sale therefore rt^inained undisputed ull oftha 
he came of age, when he instituted this suit to set it aside, on the ev 4 *tiuial 
ground of the iiicompetency of the venders to alienate it, under heic. Oy 
their written agreements. Soon after Mohuii Chund Deb Roy !***' Hhiaoo 
had filed this plaint, and Iwfore the defendants had put in their 
Wply, he demised, and left as his heirs his father. Ham Shunkur a 

Hoy, and widow, Mussuinmaut Taraniuimee Dibia. These rv. ^onhaJno 
fused *to prosmite the suit ; and on the 0th of Poos 1210 B. S. a <ti« 

raze^mma was signed, giving up the disputed property to (lunga 
Govind Chowxlree, and Opindur Narain 1 howdree. The rakvd of 
the plaintiff expressing some doubt regarding the (‘xeeution ofjhis i,y 
deed, w^hen it was present<‘d in C’mirt, the Judge ref(^t‘d it to tlie «her. dur- 
Court of Jessore, within whieh jurisdiction Ham Sliuiikur Hoy 
w'as residing, for authentication. On lading siiinnuuied, the zii- 
meendar appeared, and a<*kiio\v lodged having Higned the docunifmt 
himself, and also, uivler^aiifhority from TaramuiiiHH* Dihiu, affixed 
her seal thereto; at the same time stating that the sale of the 
talook hiid been effecjted with his eoiiseiit, in ordir to save the 
remainder of his estate from being sold by the Collector, for arrears 
of revenue. This appeared |rtTfeetly satisfactory to tlte Judge of 
the Provincial Court, and he accordingly confirmed the razti}^ 
nama^ in a de<*n;(s dat<*d Mist of August JM12. 

Subsequently to this, it appeared that Al ijssiimmaut Tarainuii- 
nee Dibia was with child by her late husbaj^d; and five Jiiontbs 
after gave birth to the ajq)elhint, Shushee Bh(X>siin Hdy. The estate 
of the minor came under the Court of Wards, who ap|)oiiited Kish- 
eiipershad Nundee guardian. Bhowanee 8iiunlUir, who bad been 
JVlohun Chuiid's attorney in the suit, petitioned tlie C -ollintor for 
permission to appt^il against the dtxTee of th<? Provincial Court, as. 
serting that the|(:omproiirise was the efiect of wllusifui lMftwt‘<jri Ram 
Shuiikur Roy and the di^fendants, and ha<l been countenanced by 
the guardian, who was a parly to the suit ; #»nd that tlie nizvenmna 
was of no avail, as, at the time of its execution, Taraiminnw Dibia 
was some months advancwl in her pregimncy, nfid was subsequently 
delKcrinl of a son, who was the real hi ir of the dcH‘(*ased, and 
the only person competent to execute a razecftawa, through his 
legal guardians. The Collector, (J. LUthHi&le,) after going t]irou|[h 
the proceedings of the case, put a question to tJie Pundit of the ziU 
lah, regarding the right of Alohuii Chund to the prot)dl*ty, and th# 
validity of the compromise.* The Pundit declivefi the ikrar-iumia 
executed by Rajrajesure» invalid, and also the razt-i na/Hm to have 
been signed by incompetent jK^rsons. On this the Collector reported 
the case to the Court of War^s, forwarding Bhowanee Sbunkur's 
petition, and expressing ^s owti opinion, that the claim lappeard^ 
very doubtful, and the pfosecution of it would miost prolraddy be < 
pit*judicial to the interests of the minor. On the 12th pf August 
1813, the Court tjf Wards expressed their concurrence in this 
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18 ^* of the appeal. After some 

Kwnla Kumla Kamit was appointed guardian^ and 

^^jiewcd the subject; 4h(l urged the Court of Wards to grant him 
. to ippeal^ ^They at length con^nted'i. on condition that 

^ appeal sh^d be prosecuted at hir own risk. He accordingly 

j^tigped the Sudder Dewanny Adawiut to admit an app^b on 
ig^unds of the ineompetency of tlie parties to <’ompronn8e the 
suit ; and on the 2oth of June and 22d of August ]822i the Second 
aicting Judges (C. Smith and W. Dorin) passed an (^rderon the 
petition, Emitting the appeal, and directing the prosecution of the 
jrajSmi^* aoit. A. reply yi^ then filed by (lunga Govind Chowdree, on his 
Dibia. own part, and for his father, Opindur Narain Chowdree; in which 
he disclaimed all intention of defrauding any person, lie asserted 
that he had regularly purchased tlie falook from Mussummaut 
llajrajesuree, with Ram Shuniciir Roy’s consent, without a ques* 
lion being raised as to ' the validity of the title; that it was sold 
by them; in order to pay the arrears of revenue duo on the re- 
mkinder of the estate ; and tliat his ri'dit never would have been 
disputed, had not some of his disconh nted deja^udants urged 
Mohuh Chund to institute the suit for his vexation and annoyance. 

On the 4th of August 1R25^ the case came before Mr. C. Smith, 
the Second Judge. Observing thgt the pro ious orders of this C'oiirt 
set aside the razeenama, on wliich the decree of the Moorshedabad 
Provincial Court rested, he ordered the f)ro(*eedings to be returned 
to that C’ourt, with directions to go into the merits of the case, and 
report their proceedings to the Sudder l)<‘\van!iy Adawhit. 

Before the case was resumed, Opindur Narain Chowdree demised, 
as also his son Guriga Govind: both were represented by Gooroo 
Goviiid, the eldest son of the* latter. 

On the 81 St of Dceeniher Rv27, tlic Moorshedabad Provincial 
Court transmitted' their proceedings in the case; and on the 
13th of May 1828, Mr. R. II. Rattray gav<* judgment to the fol- 
lowing effect : appc’ars from all the dociuiu nts in the case, that 

turuf Shujah Nnggur was the anccstn ^ ond not the ac<]uir(*d, pro- 
perty of Rain Sliunkur Roy; and that Mohun Chund Deb Roy, 
his son, was living at the lime of the sale, and tj^eUvSix years old. 
rietting aside all Olher considc n'tions, it is op(*n lO doubt,vwhether 
the estate could be soltj to tlic prejudice of Mohim Chund, who had 
co-parcenary right' tlu‘reiii. Legal authorities differ on this point ; 

, but it cannot Ihjj disputeil, that the sale by Ram Shiinkiir, and 
acknowledgment by Rajrajesuree, (which was in fact a dc<Ml, in- 
tended to pnweiit any alienation of the aiicestrel property, with ex- 
pressed refcren<'e to the succession of Mohun Chund,) created a 
fright in the turiif on the part of ]\Iohun Chund, even if such right 
‘w held to be not legally vt*sted in him ffom the perifjd of his bjrth.(a) 
The res[)ondent'8 plea, ^of ■sale to pfcyent attaehnient of the es- 
the Collector, has not bt^en saUsfairtorily established, and 
of no avail, even if it were proved ; because there were 
due on the property at the time of tlie transfer from 

. (fl). Pee notes appended to the ease of, TJhowanhychum v. the heirs of 
Rarit Kfiuut, vol. p. of Mmi noj^blea' 3 Reports of i nscs determined in the 
Court ^ judder Adawiut. ^ Also, its iuvolria" counter opinions, ■ 

the caste hi to)* trol. e. p« 4?. 
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Ram Shunkor to Rajrajefturee. The ^rta the 
daree were liable for arrem^ which had acounmlated on 
not this portion, Mlich was separate from the rest, and on Kauiit^ 

of which no revenue tiw. due to Govemmeait'. ItWs iiiine<se!ssi^^i^^ 
to call for a vifuvusthd in the case; that formerly given by the 
Pundit,, of tile Jessore Zillah Court is quite satisfactory, as to 
invalidity of the razp.ennma, (ex<M'Ut<Kl by Ram Sluinkur' and 
Taramunnee;) and the Court have ruled accordingly; but the de- sliadN^. 
claration regarding the invalidity of the ikranmmn executed by <l»a» *a4 
Rajrajesuree cannot lie upheld, In^c^ausc, if the p^vioiis ]>iir<1)ase 
were valid, she was not competent to disjwse ofthe proplTty, so 
purchased^ at her pleasure, but was lx)Uiid to con farm to the oiiaa. 
contingent stipulation, wbieb declared it toMong to Mohun Chund 
at her death, and not to be alienable by her to bis detriment. 1 
therefore think there is no doubt of the right of the appellant 
(Mohun Churnrs son) to the pi*ojM*rty, and would j;ev(Tse the <lccree 
of the Provincial (V)urt, and award possession to him on repa^'- 
ment of the purchase money, KMiflO sic(*a ruiK'Cs, withliiterest, to 
Gooroo Govind ; but, as tlie interest at the usual rate would now 
exceed the principal, and tliis is not admissible, I would fix the sum 
to be paid by the app(?l1ants ^t 20,tKKl nifiees ; and if this sum be 
not paid within six infuitfis fr()m the date of tiie ilecnv in the ease, 
interest to OAxairmilate <»n it, as principal money, for another peritjd 
of six months ; and if tin* whole be not tluMi paid, the sale to be. 
come absolute, and llu‘ turuf to re main in the possession of Gooroo 
Govind; tb(j resptmdents to bear the costs. 

The case next came before Mr. A. Ross; who, on the Kith of 
September Ui2M, deemed il ii< e(*ssary to make a reference to the 
Pundits of the Court. "J1ie rmestioii proposed to them by him 
show's the view he took of th<' case. * , 

Question. '^It appears, from the documents in the case, that 
Ram Sliuinkur Roy, an inhabitant of Rengal, nj.'uh* over to his 
mother, Rajrajesuree, one of the inouKas of \fhieli his estate 
was composed, in lieu of a fix<»d sum of iiion<‘y, w iru’h \u: usihJ prjj- 
viously to give her for inainlenance. The transLrer was made in 
this manner, and Jm tliese conditions, viz., that lu* should execute a 
df»ed of sale of the property, in the iianieof Kishen[x*r5had Xiindee, 
her agent, and tlrat she, oil lier part, should Aeciitean ikmniama^ 
binding herself not to alienate the ffroperty to ajiotbiT person, by 
sale or gift, but to enjoy the procmls of the estate during th«j 
of her natural life, and leave it, after her cleath, to Ram HHini-, 
kur’s son, and that Kislu^npershad Nuiidee should exec ute another 
ikrarnama to the same effect. Subsequently to this, all themehals 
which stood in the (^)llector’s biMks in themamesof Rain*fr>hufjl*:ur ' 
and his son Mohun CJiimd, wert* advertized for public sale, on ac- 
count of arrears of reveiiiu‘./ Rajrajesuree, •in UfX^wlaru^e with tile 
wish of Ram Shunkur, and wiili the eoiieiirrena* of Kish^^r. 
shad Nundee, sold to another periam this very mouza, wliic^|lain 
Shunkur Roy had assigned hei^ for her niaintqnanee, in Heu of 
a pecuniary stipend. " Th» tiale w^as effected by Kisbenpmhad 
Nundee, in his own name. You are tlaTcfore called ofi to stote, 
whether, supposing Mohun Chund to ^ave been of and uqt 

consenting to the 8al<f^ or to haw been a minor and : 
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1829. Xtliereto^ 'this tecond sale, Reeled by Kishenj^rshad Nundee at ike 

ihstance Bam Shiuikw and Rajrajesujree, is valid, according to 

k'****** • tine current in Bengal. 

kerbu\ty;t An^*'ver. , Jn the cfase stated by the the first sale ef* 

V. G66«k) fected by Bam Shifnknr was fictitious ; being only a transfer of 
Ciorind , ^ one inouza out of his whole estate to Mussuihmaut Rajrajesuree, 
rwdref***ii| order that she might enjoy the profits nf it during her 
according to the provisions contaiiu^d in the two ikrarttamete, 
dte.aiid * <?xecuted by herself, and Ki8hen|)ershad Nundee. Xhe effect of 
IUwIrudi- this tniiisaclkm was only to give Hajrajesufee an interest in tlie 
tiiHiit Hh)- profits i»f the inou7.ar during her life, and by no means to ter. 
rajpuffie minate tin? right of Bam Shunkur in the soil, because the transactioii 
* could not l«? consi<lcr(?d as an absolute sale or gift, sudHas T^ould 

terminate tin? right of the former jwssessor. Now the law, as cur- 
rent in ih ngal, re<*ognizes no proprietary right in the son, so long 
as tbat of the father is existent; and therefore, in Uie case stated, as 
Bain S^iunkur’si right in the soil was existent, Mohun Chund could 
hav(‘ no t‘laim on it. Nor can tlie ikrarnama, executed hy Rajraj- 
esuree, l>e considered as terniinating the right of Rain Sliunkur Boy 
in the soil or its pnifits, after her demise, or as then originating such 
right in his son Mohun Chund; because the right vested in Bajraj. 
esuree only extended to the jenjoymejjt of the profits of the soil, 
and that during her life, and never to po'ssession of the soil, or to 
disYHisal of tin* profits thertnif after her death and Wause an ik^ 
rarnmHa, such as that executed by BajrajesurtHJ, is not one of the 
modes of alienation of property recognixiHl in the shasters, and there- 
fore creates no title. As long, therefore, as Ram Shunkur and 
Bajrajesuree are alive, the consent of Mohun Chund is pt^rfectly 
UiiiUHH'ssary to tlie validity of the second sale of tlie property, since 
he has no interest in tht* soil itstdf, or its profits ; and therefore it 
is superfli|;ous to •enter into the consideration of whether he w^as of 
age, or a minor, consenting, or not consenting, at the time of the 
second salv?. Seeing, then, tliat this second sale was executed by 
Bajrajesun^e, 1U<* owner of the profits of the soil, at the instance of 
Bam Shunkur Boy, proprietor of tlu* soil, and through the instru- 
mentality of Risheiipershad Nundee, the ostensible agent; and 
sci'ing also that the siTond sale took place ak>the tone that the 
whole zuin<*endaree, eiUen*<l in the (Collector’s Registers as the 
pr(t))erty of Bam Slfunkur and Mohun Chund, was advertized for 
public SRh‘ ; no doubt w hateVer can exist as to the second sale effected 
in Kisiieiipcrsha'd’s name, at the instance of Bajrajesuree and 
Bam Shunkur, iMung valid and binding according to the shag^ 
ivrs; Ih'cuuso it is laid down, that a sale effwted by a person who 
is not the owner, with the (•oncurnmee of the owner, is valid. This 
is according to Meuu, tlie Mammrtha Muktavali, C%U^ 
/i/fVf Hhatfan comiuejit thereon, i\\ej)ai^a Bha^a, Daya Tuiwa» 
and t frada Bh\t9yyarUura> * \ 

Authorities. 

“^\'henever the Judge diiwovers a collusive pledge or sale, 
a cblliisive gift npd accvptanw, of, in whatever other case he detects 
fiction, let him annul the whole transsction.”(6) Which passage is 

(^)VYi4o Jfou> tiii. 165. The tnmtlataon here given differs from Sir W* 



CASES IN THE SUDDEE DEWANN^Y A1X4WL’UT. ^ 327 

thus explained by CttUuca Bhatta: Yog means collusion ; whatever 
pledge^ sale, gift or a^ptiUice> are elTeet^ c<}llusively/aftd not bond K^toia 
Jide, or, in other When the Judge may deloi t a fictwii! in KauuiClm- 

deposits, &c. and tnat these deposits, &c. lull t* not actually Iwecn kfrbutty, 
made, all such transactions let him annul/' * • *!; 

The text of Devala, quoted in the Daga lihaga, Dat/a 
and Vivadu Bhungarnava, “When the father is d«.c<?aHcd, let the 
sons divide the father’s wealth; for sons have not ownership whilst Mtad \uu- 
the father is alive, and free from defwt/' (r) «l* «. an*! 

Menu* ''There are 8<*ven virtuous inodt^ of arijuiring \\*t*alth; *^*'**‘"'*"’T * 
succession, occupancy or donation, and purchase or ex<•l»^ng^, con- uxl^lurv^" 
quest^ leij^ng at interest, husbandry or coniiiierce, and acceptance Hilda, 
of presents from respectable persons." (d) • 

ll»e text of Narefhiy quoted in the JJat/a llhaga and otfier works. 

" Should they give or sell their ow'ii shares, they do all that as 
they pleaae, for they are masters of their own wt al^li." (r) » 

Vivada Bhungarnarn. “If the owner assent, a sah‘ made by 
one who is not an owner is valid, and such is tJie llfl> current 
practice/* {f) 

On the 6th of De<?enil)er 1828, Mr. A. Hoss, on a considenition 
of the circumstances of tln^ca^jp, and the rgurmtha of the Pundit,s, 
deeming the sale of the\uruf in question to 0]>indur Narain Olnm- 
dree and Gunga Govind Chovvdree, by 11am Shunkiir Hoy and 
Kajrajesuree, valid, notwithstanding it was efTected without the 
consent of Mobun Chund Deb Roy, the son of Ham Shunkur Hoy, 
recorded his opinion for upholding the <hMTec of the IVovtncial 
Court, and dismissing the appeal with costs to the appellants. 

Mr. W. Leycester concurring in this o)>inion, a final decree was 
|>assed accordingly. 

♦ 

.lones’s, in the substitution of cothtxiov and /irfiOen's irr fro u<:l iml fraudiiintt. 

The 'Words in the original mil hear the meaning hcr< gnt.'j.„uhi( h agrees more 
nearly -with the case in jpoint. 

(c) Coiebrooke^s Uaya Jifutgat p. *i3* 

(d) Menu, x. ll.i. 

(e) Colebrookf/a Da^a Bhaga, p. .SO. 

(j^) Vide Oolebrouklk’s Digest, vol. ii. p. 
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JBS9. * , RAJAH GEEREESCHUNB^ R4][, Appellant 

, vemi» 

Jaii. vf9ih. ooMESIl CIIUNDUR RAI, Guardian ofKoowuR 

• , Nun CiiuNDUH Roy and otliors. Minors, Respondent. 

The t;ift of THIS cAse Afoso out of tile disposition of the zumeendaree of 

un aiiiujity, made ill by Kisheii Chiind Rai, the great-grand- 

wimfcmlar appciJlant, which dis|K)8iliun liad been upheld by the 

during iiis decn^e of the tSudder Dcwaiiiiy A<iaw'Jut, on the of February 
lifetime, to \^\y2y ill the case of Eshan Chuiid Rai, appellant, versus Eshor 
a younger Chiiiid Rai, respondent, (o) As the merits of the present case rest 
orhis^hitffi phrast‘ology of that deed, it is iitH^essary to particularize its 

ot the 7 . 11 - provisions. It is a dan patUTy or deed of gift, executed by Kishen 
meendn.fc, Ohund Rai in favour of his s<»n 8fiel) Chund Rai, and runs thus : 
held to bo “ JjKisJVen Ciiu/ld Rai, nni arrivcjd at that period of life, that it 
herddita- is^burdeiiseme to nn; to traiisaet the affairs of my estate, and I wish 
to turn all my attention to the concerns of another world. There- 
fort*, btiing still of sound disposing mind, I thus, of my own free 
will, disfaise of my profaTly. The raj has never bt*cn divided for 
many gen<?rations, and then*forc I bejdo^* it '*nlire, with all its ho- 
nours, on you, Shell Chund Rai,my eldt‘st son;tJie whole manage- 
ment to rest witli you, free from all interference of your brothers. 
As my son Suinbhoo Cluuid Rai has many dependent on him, I 
therefort? assign to him an annuity of ir),(KM) rupees, payable out of 
the monthly allowance groiittHi in(‘by the Government. To my 
other surviving sons, Mohesh Chund Rai, and Eshan Chund Rai, 
I assign iinjiuitie.s of rupees each. ToMadhiib Chund and 

Jugyo Chund, the^^ adopted children of my deceased sous Uhy- 
rub VUiund hnd Hur Chund, I give annuities of 2,50() rupees each. 
These sums, amounting to 4(1,(MK) rupees annually, to be paid out 
of tin? mmhahirdh allowed me by Gtivcrnmcnt. This is a perma- 
nent arrangement; neither you nor they shall ever infringe it. 
Should any one violate it, such violation shall be held illegal by 
God and man.” 

Subsequent to this deed, the zunieendart'e hd'd beffU so much 
impoverished, that during the Jives of the original donees, Siimbhoo 
Chund, Mohesh diuiid, and Eshan Chund, their annuities had 
lH?en reduced to mid 0,000 rupees; and by the award 

of the Sudder Dewanny Adawlut, dated 4th of March 1821, the 
«ti|)eiid had bwm continued to the heirs of Suinbhoo Chund, at a 
still further reduction to0,0i)(> ru}ie<*s. The present suit was brought 
by the respondents, (plaintiffs in the Provincial Court of Calcutta,) 

. to ase<?rtaih whether they, as heirs of Eshan Chund, had any 
right to the annuity of fheir father a^tir his decease. On the sale 
of the remainder of the zumeendaree, a bum had been reserved, and 
vested in Government securiticfs, Jto liquidate these annuities, and 
tlm prii^lpal of that sum was held in deposit, by order of the Sud- 
der Dg,wanny, till the adjustment of this claim. 

In the provincial Court, Mr. A. B. Tbdd decided in fiivour of the 

'A 

n .j- ■ ' 

(«) Yid® priatod Reports, voL l.p. 2* 
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plaintiffs^ on the ground that the annuity had*been granUnl in ropu 
pcmsation for an hereditable right ; that the decision of l^e Siidder ,r“77:’^ 
Dewanny on the 4tti of March 1821, in favour of the heirs of S^uin. Shui?' 
bhoo Chund, had fixed the hereditable iijit^iire of the annuities^iur Kui, 
themselves j and that the smallness of the present sum admitted 
of no reduction, consistent with the r^fK?ct ability of the parties. • Uwesh 

From this decision an appeal wiis made by'tlie defendant, on ^n^***'* 
the ground that the terms of the deed were not the same in rela- 
tion to the' other sons of Kishen Cliuiid as they were to Sum- 
bhoo Chund ; the number of persons dcjKmdent on the latter 
being specified as a special cause of the grant to him. Tlii? i^ause 
came to a hearing before Mr. H. II. llattray, on the Uhh of Au- 
gust 1828, who referred Uie original deed to the Pundit of the Court, 
and required him to declare, whether the annuities <Teated by it 
w^ere legally hereditable or not. In reply, the Pundit .stated, that 
the gifts of the zt|ineendaree, and of the* annuities, were similarly 
circumstanced ; and that, since the annuity was aVomponsation lyr 
a share of the ziimociidarce, both were equally licrediteLide ; ifmt 
tlie deed conveyed annuities to the adopted children of Kislien 
Chund's sons, who w(?re less nearly related to him than his 
own grandsons; and this afforded a prc.siiinption, that the l>eiiefit 
of the latter had bc 0 ‘ii •coiftemplattnl, and that tlui str<*ss laid 
in the conclusion 4)f the deed, on the permaiien<*e of the dis- 
position therein ma<le, was a clear indication of the intent of 
the disposer. On these grounds he declared, that the annuities 
were certainly heredital)Ie ; and quottnl the following passages 
as his authorities: “ Donation creates proprietary right.*’ Mvftu. 

“ There are seven means of ac*quiring property ; succession, 
oc'cupancy or donation, purchase or exchange, coiH|iit‘KC, lend- 
ing at interest, husbandry or commerce, and accept ai ice of pre- 
seiitH from respwtablc men.” Menu. “ The word ‘ herifege’ {dat/a) 
is used to signify wealth, in which profMrty, dependent on 
relation to the former owner, arises on the deiuii/Uof tliat ow ner.” 

Daya Bhn//a. 

On the delivery of this vyuvufttha, the appellant thought it pru- 
dent to eompromwe the suit ; and under the sanction of a decrei^ of 
the Court, dated%Hh of January 1829, yielded up the conteHlcd 
point to the respondents in this case, and ly the heirs of Moliesh 
Chund in another similar case then pending. 
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18*9. . MU9SUMMAUT CYAN KOOWUR and JAYA 

' ' KOOWUR, Appelluito 

F«k.3d. f 

. DOOKHURN SINGH and DEBEE DUTT, Respondents. 


BytlieHin. THIS suit was brought by the respondents, as plaintiffs in the 
dooUw, a Provincial Court, for possession of two-thirds of sixteen mehtUi 
hasn^ in pnrgjinna Tilawuh, zillah Behar, the annual proceeds of the 
share clfimed being 1,799 sicca rupees 9 anas. The following is a 
aUoD&te b; sketch of the family of Kehur Singh, the father of Gyan Koowur, 
gift her an- -one of the appellants, 
cestrel pro- 
perty, to 
thfi^dletri- 


KEIIUR SINGIL 


ment of the 
otb^r heirs 
of htfi fa- 
ther. 


.Tuha Koowur. 
d*od before 
her father. ** 

Tgotaa Singh. XunJa Koowur. 


Gyau Koowur, 
uppeUnnt, 


Khedun Sinjrh, 
died without 


.Deo M oorutt, Oomed K oowur, 
doceased, left living, and has 
is.sue by her ' issv.e* * 
hutrhaiid, Go- 
pa) Deo. 


■| 


Bundhoo Singh, 
died childless 
in 1193 F. S. 
leaving Jaya 
Koowur his . 
widow, appu 


, Debee butt, Dookhurn Singb. 

resfhmdeiit. respondenh 

Gyan Koowur liad obtained possession of the whole estate of her 
father, Kehur Singh, under a deeree of the Sudder Dewanny, 
dated 6th of Octol^r 1814. (a) The plain tilTs asserted, that, on 


By the 
Hindoo 
law.R.s cur- 
rent in the 
west, a wi- 
dow dues 
not inherit 
the proper- 
ty of her 
husband, . 
when held 
in co-par- 
cencry, but 
only w-hen 
held in so- 
vemlty; In 
‘ the former 


(«) 'Kbis case was not reported in its place. As it in some measure af- 
fects thi.s suit, uiul iir HI itself remarkable, a brief abstract of it is subjoined: 

NUND KOOWUR, Appellant 

trrms 

TOOTKE SINGH and UHLAD SINGH, ReBjondents* 

Ti»f relationship of the pArtios concerned apjiears from the following sketch : 
KfSHFN SINGH. 

I 


Ujeet Singh, married Jhuboo Koowur, 
died iu 1174. | died in 1199. 

Nirunghun Koowur, 


Kehur Singh, married Knrum Koowur, 
died in 1179. 1 died in 1195. 


iMrungnun Koowur, i 

died before her parents. « jaha Koowur* 
{ . * died before 

.... her father. 




Ipyan Koowur, 
living, has 
female issue. 


1 


case, she it Soojee Singh, Uhlad ^gh, 
onlycnti- '«lifing.* re^deut, «• u 

tl«lu) ■ Toowe Singh, 

miuoteB. 

Hnca out of ,, - 

After the death of Ujeet Singh^ Jhubqp Koowur tncceeded to his share ; and 


Khudun Singh, 
died before his 
father^ without 
issue, leaving a 
widoa*, N'uud 
Koowur, appel* 
ioiU. 
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the 6th of November 1816, she executed a deed of partition of the 
whole estate amongst her three daugliters, Xunnjs K^wur, Deo 

Cyan 

after Kehur Singh’s death, Kurum Kootvur took pgBstission of hit share of tlieiKoovrur 
estate of their father, Kisheu Singh. On the dciuisr of the latter, Nund and Jaya 
Koowttr sued for the whole estate, as the widow of the only male descendant of h-oewur, v» 
Kishen Singh. Ohlad Singh and Tootee Singh claimed the respective shanks Dookhurn 
of their maternal grandfathers, Ujeet Singh, and Kehur Singh, as their heirs at Singh and 
law. On the iSth of March ibi3, iUr. 11. Colebrooke put the following ques- Oebee 
tiout to the nundits of the Sudder Oewaimy i^dawdut. Dtitt. 

Questiou I. **lf Kehur Singh and tjeeC Singh had held, in coparcenary, 
the estate a'hich they inherited from their father, Kishen Singh, to whom would 
it go after the death of their widows ; whether to the wdfe of a sorf who died 
before them, to a surviving daughter, to the sons of their deceased daugbterif^ or 
to their ihugatra V* 

Question 2 . “If they had hold the estate in severalty, and not in coparce- 
nary, who would inherit i” * 

Answer to question 1. If the estate had been held hy the brothers jointly, 
then, on the death of Ujoet Singh, his interest would have devo|ved on his 
brother, Kehur Singh, and not on his widow, Jhuboo Kdowur. On this sup- 
position, then, Kishen Singh’s estate would have come entire it^ehur Singh ; 
and after his death, and the demise of his widow, (jyan Kiiowur, his daughter 
would be entitled to the whole, to the exclusiuu of all oilu r claimauts. ^uad 
Koowur, the son’s childless widow, is only entitled to niiiiiutfuance out of 
the estate. 

Authorities. , * • r • m n. ‘ 

The text of Nareda, quoted in the JSlUacshara Viratnilrodaya, I ynmhara flladhavn, 

Vjfamham Mayukh, Vmida Tantaia, and others. “ Among brothers, if any 
one die without issue, or enter a redigious order, let the rest of the brethren 
divide his wealth, except the wife’s separate i»roperty.” Oi) 

Mitaeshara. “ If the husbaud die, either unseparated from his coparceners, or 
reunited with them, his widow has no right to the succession. (//) 

The text of AWsda, ami others, quoted in the Viramilmiaya. “ if sons have 
lived unseparated, or have reunited, the childless widow of one of them, though 

chaste, is entitled only to her main toiianco.” , 7 . , 

ITie text of Vrilaspati, quoted in the Mitaeshur^, I fratnitntflaya, Vtvada 
runtava, and other treatise.. " As a son, so docs the ilaushtit of a man pro- 
ceed from hU sCTcral limbs. How then should any other person take the father a 


* to question 2 . If I'jeet Singh atid Kehur held the estate in 

toveralty, the share of the former will go, on lus death, to his widow, .Ihuhoo 
Koowur, and after her death to Sooghoo Singh and thlad Singh equally. On the 
demise of Kehur Singh, and of his widow, their daughter. Oyan Kwwur. twill 
inherit the whole his share, and Nuud Koowur only be euiiUed to mam- 
tuuance out of that share. ^ 

Ih^S^of Vflvnvamleeo. •“ &c. " The wife, and the 

daughters alw, &c. "ate heirs in siicecssiou to the estate#f one who departed for 

heaven, leaving uo male issue.” id) . * i # . ^ 

ra. Snd other treatises. -When a man, who was msparated from h» 
co-heirs and not rtmuited with them, dies leaving no male issue, his widow, if 
chaste, takes the estate in the lirst instance, (e) ^ 

The Court (present 11. Colobrooke and .1. 1 -ombclle) were of opinion, that 
the uncontested possession which Jhuboo Koowur had held of ilw estate of her 
deceased husha.urfor many years, was proof of the pro, ^rty having bt^ sepa- 
rated; and therefore passed a decree, j^eably •with the ryeyn. fcu. 

Ujeet Singh's shaie to his he^s, Soc^hee Mngh aiitfiihlad Smgh, and Kehur 
Singh’s portion to his daughter, Cyan Koowur. 

(«> Vide Colebrooke’s Mitaesmira, c. ii. sec. 3. paga. 7. p. 326. • 

(/>) Ibid. c. ii. U parg.^19. 
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tB29. <and Oomed Koownr, or their then existing heirs ; and 

Mw»»uiii-» t|[i|.de ||^ t liey jointly claimed one share in right of their 

imiut”Gyan w^otkiOr, ll||N>rutt; and Dookhiirn Singh a second share^ 
Koowur the adopted iSii rf Nunna Koowur. Gyan Koowur^ on the 
and Jaya Other liand^ denied that she had ever executed such a d<Hd, but on 
contrary pleaded^ tliat she had previously, in October 1815, 
Siii^h atld ^®^^wed the whole estate as a gift on Jaya Koowur, the widow of 
Debee her deceased son. Tlie legality of this deed of gift was denied by 

Du«.‘ the defendants. The Judge of the Provincial Courf, Mr. J. B. 

Elliottj referred the ppint of law to the Pundits of the Provincial 
and City Courts of Patna. Tliey declared that Gyan Koowur was 
inrom()<3ietit to alienate, hy gift, the ancestrel property she held, 
wliilst there were heirs and elaiinants to the estate living. Oji 
this opinion Mr. KllioU passcMl a decn^e, setting aside the gift of 
Gyaji Koowur to Jaya Koowur; hut as he gave no credit to the 
deed of partition, on which the plaintiff's claim was founded, he 
al§,o dismissed their suit, leaving the estate in Gyan Koowiir's 
j>ossession. Costa payable by the defendants. 

From this decision Gyan Koowur fend Jaya Koowur preferred 
an af)pea] to the iSudder Dewanny AdawJut. They pleaded, as the 
grounds of their a])|K'al, that it had been ruled in the very de- 
cree by wliicli Gyan KfM>wur gained possession of the estate ; that 
the daughter's son had no right of inheritance, during the life 
of the daughter ; that iluTcfore Oouied Koowmr was her le^l 
heir; and that, as her only heir made no ol)jection to the gift, it 
was unjust to set aside that gift on the shewing of the respondents, 
who were not heirs. On the IHh of A[>ril 1B28, thc» case came 
before the Third Jucige (C. T. Scaly). He referred the proceedings 
to the Hindoo law olfu’ers of the I'^ourt, and called on them to 
declare, according ♦o tlie Maithila and westtjrn schools of law, 
whether Gyan Koowur wtis conipefent to bestow the estate in 
gift OR Jaya K<h)w ur ; and if not, who was entitled to the estate 
on her decease, ^Plieir r<’ply w^as to the following effect : M^'Iien a 
}.)cr8on dies, leaving no male issue, the widow who succeeds to 
his estate has no right to alienate any part of it, ex(*ept for religious 
purfioses ; and therefore the daughter, wlK»se rigjii of inheritance 
is w^caker, that is, who only succeeds on failure' of the widow, a 
for(ion\ can have no swch right. Now it app<*ars, from the decree 
of the Sudder Dewanny Adawlut, dated (ith of Octolier 1814, 
that the pro])orty i'd question is ancestrel, and not Gyan Koowur's 
peculiar pwiwrty, {stridhuny) and also it seems fr«)m the deed 
of gift, that such gift was not made for r<4igiou8 purposes. Ac- 
cording, thcrefoiv, to the law, ns current both in Mnithiia and the 
west, the de<‘d is invalid; sucli being the case, the property 
w ill go, after her death, the nearest lieir of her father, K*ohur 
Singh, then living* Foi, as in the c‘ai?c'pf the widow, the property 
goes, on her not tt> her heir, but to the nearest heir of 

her , husband, wiu> inay Ih? then living ; so the same rule is to 
be o^eryed a fori hri as regards the daughter. Now' according to 
the schocJI, there is no descendant of Kehur Singh> 

who inh<Tit from him, and therefore, on Gyan Koowur's dea^, 
the ^tibte will go to the doBeciidant of his lather, or grandbther, 
or other ancestor who may be bis nearest wpinda. Accordiiif^ 
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however, to the western aehool, Tootee Singft, the son ijf Kehur ; tali?. 
Singh's daughter, will succeed to the whole ^8U% oin|ihe death , 

of Gyen Koowur, should ho survive her. ThilpiflerHife arises * 

from the wesletn school considering the daughter's son to be an 
heir, who is not acknowledged as such in Maithifa, This ryutfus^m md 
is agreeable to the Vivada Chintamani, Vimda 
and Vieada Ckmdra, and other authorities recogiiizt^d in MaithUa, **'*’^2 
and to the AliUicshara, Viramdroda^a, Vyamhara Madham, 

Vyavahara Muyukh, and other authorities n^gnized in the west/' jjuti. * 

MahabharaA ** For women, the heritage^ of their husbands is 
pronounced applicable to use. Let not women on any account 
mdce waste of their husband's wealth." The Vivtula Cfnntamani 
explains^ ^*WESte"^to mean gift or sale, &c. at pleasure. ViramUro^ 
daya. *^^The power of a daughter over ancestrei property is not 
such as that she^should alienate it at pleasure." 

The text of Catyayana^ quoted in the Retnacgra, 
dayUi and other treatises. " Let tlie childless widow, prc«er\"ing ui^ 
sullied Uie bed of her lord, and abiding with her venerabI<f]f)ratcctor, 
enjoy with moderation the prof»erty until her diath. After her, 
let the heirs take it." 

Vimda Ckintamani. First his own son, then iiis son's son, then 
hiS son's grandson, then His chaste wife, daughter, mother, father, 
brother, brother's son, and nearest mpinda, eai‘h elalmH the inherits 
ance on failure of the pre^redlng." 

Mitaca/tara. On failure of the daiiglder, hereon claims a share." 

Viramitrodayd ** On failure of the daughter, her son (inherits.") 

It thus apearing that the gift of Gyaii Koow ur to Jaya Iwoowur 
was invalid, Mr, Scaly, on the 5th of May 11128, ailij-nnd tlio 
decree of the lower Court, as far as regarded the iitiga(< ci pro- 
perty; but as lie made their own costs, in Inith Courts, payable f)y 
each party, the opinion of another Judge on (his point Was ni . 
cessary, and the case was accordingly brought before the Fifth 
Judge (R. H. Rattray). In the meantime, Gyan*Koowur died; 
and on the 27th of May, prcM'lamation la*ing iiiadt? for her heirs, 
only her daughter, Oonied Ko<>wiir,«ppeart?d to claim the pn)perty. 

On the 3d cf Fiiruory 1829, the case came on finally befow? , 

Mr. Rattray. He^ coincided in opinion with Mr. Scaly, and ac- 
oordingly made their own costs, in bdth Courts, |>ayable by t!a‘ 
parties respectively, Oomed Koowur to discharge the due by 
Cyan Koowur. Possession of the estate was ndl awarded to any 
one by the Court; but any person w'ho considere<l he liod a title t4> 
it, was left at Hberty to prefer his claim in the Civil Court, 
according to the regulations. 


tmn ir. 
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MIRZA BEEBBE, Aj^llant 

1829 . «■ ' ,;■ ■ 

— 'mdt A BEEBEE, and, on her deftthj MIRZA KUBBEE 

Feb, BUKSH in his of/n behalf, and as; OoardiwKrf Mma Aii, 

* , ’ a MiiK>r^ Reipondent. 

A wo- '( 

^n’ge^>r THIS was a suit instituted in the Dact^ Provincial Court 
a chuifipa- by the appellant^ on the 13th of September 1823, to recover 
kiUiee, or possessjpn of an eight ana share in certain talooks, and other 
ffRYo half valued at <5,425 rupees, 2 anas, 3 gundaSb 

of her Vo- depended on a document, purporting to Be a A/5- 

pert^'touo- hehtmma^ or deed of gift, the authenticity of which was admired 
other por- by lM»th parties. By this deed, which was dated 23d of Bhadoon 
1218 B, S. Hamiduonisa, in consideration of a chumpakuUee 
that thT wliich she received from Salihah Khanum, assigned 

)aii« r and made over to the latter an eight ana share of all her la^ed 
shffuiil afid other, property, subject to the following conditions ; viz. 
noth ion- she should manage and enjoy possession of the property 

ietJtMi during her life time, (but without the power to alienate it by 

oh her ’ or gift,) and should suppKirt and edi\cate Mirza Nubbee 

death, to Buksh and Shurufoonisa, the chil Irer of Imam *^^Buksh, he* 
two iridivi- tween whom it was to be divided on her death. Imam Buksh, 
'odinth^ seemed, was the adopted son of Hamidoonisa; Salihah 
deed of con- Khaiuim was his wife, but had no issue; and Nubbee Buksh 
veyancc. and SburuicHiiusa were his children by a concubine, the defen. 
* Jlol(l,tba^ dant, Toola Beebee. Salihah Khanum died in 1223 B. S. and 
the trans- the plaintiff her sister now claimed the property as her heir, 
bciuif a contended, that the deed executed by Hamidoonisa was 

gift for a valid, so far as it regarded the transfer of her property, which 

consiaern- ac(?ordiiigIy' became the property of Salihah Khanum, on whose 
tioo, was. death it would descend to her heirs; but that, as the transac- 
to Ma^oin ^ hibbehMl^cwux^ or gift for a consideration, which 

MU)daV?aw, ^ conditions of the deed were not binding, 

in loaliiy a This, however, did not affect the validity of the sale. 

•»*e; On the other hand it was maintained, that the gift of the 

that the * property 'was in reality intended for Nubbee ^Buksh and Shu. 
ortho !h”ed minors, the name of Salihah 

wore not Kliamim vros introduced into the deed, and alie was appointed 
binding; to manage the p^perty on their behalf: that Salihah KJianum 
andt(iat, having consented to the terms of the gift, it was the intention, 
SI! Vr’ f donor and the donee, that the property should descend 

the vendee, ^Nubbee Buksli aud Shurufoonisa, who were accordingly 
the pnipor- entitled to it, under the conditions of the deed, on the death of 
ty would Salihah Khanum. 

doBcendto ihvolv^ a point of h^homiuedan law, the Fourth 

tirthe*«- Da^ Provincial Court (("• W. Steer) referred the case 

elusion of fof the /tttma wFius law who declared, that the htbbeh^ 

i^hcper- nn^ma^ or deed of ;^nveyiftc^ By which Hamidoonisa assigned 
gon»in property ^0 Salihidl l^ was valid and held good, 

^ regarded the transfer 6f the pnqperty; but that, aO 
conditions ^ , or gift fot a c^sidamtion, amounted in law 

wersmsde. to a sale, (be condiUofa tl^^^ were null and 
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void, aadAe p^vfwrtjr eoav^jred by it wbdd, on tHe dratbof 
Solilnh Khui^, descend to heir heirs, to the entii!«*ezclu8ioa ► ■ . 

of Nnbhee Bufcrii and Shitl^oonisK. vt • _t i i 

Mr. Steer ovnrnied this fiOna i and, Amsidering that Nnb.*^iii iu«e'. 
bee Bnksh and .,l%uruiboniaa were entitled, on the dt^tfa of aiuJ 
Salihah Kliaaunij to the property in dispuUs under the 
ditkms of the deed exeeute<C by HamidooniEa, which barred 
tbe plaintilTs ctidin as heir, disinia^ the suit with costs. 

Miraa B^bee appc^aled to the Sudder Dewanny AdawluU 
Toola Beebee demised, and Nubl)ee UuJesh succeeded *faer as 
respondent^ on his owti behalf, and as guardian of Mthr Ah, 
the minor sem of the Ifte Shurufoonisa. • 

The jcase was* heard In^fore the Third Judge, (C. T. Sealy,) 

01 ) the 2s5th and 26th of November 1828, whom it was referred 
to the Mahommedan law officers of the Court, for their 
and they were called upon to state, • • 

Ist. WhOtJier the deed executed by Ilarnidoonisa, in favour 
of Salilmh Khanum, was in law a hibbehnaway or d(ted^>f gift? 

2d. If the transaction was considered not a gift, but a sale 
of the property, to Salihah Khanum, In (‘oiisequence of Hamid, 
ooiiisa having received t|)e cjmmpaku^ee as a (ronsideration, whe. 
thcr the deed was null and void, iimsmuch as a gift w'as evidently 
intend^ by Hamidooiiisa ; and, in such a (nse, whether the e/iuifu 
paJkiUlee would be restored to the heirs of Salilmh Khanum, and 
the pnmerty returned and belong to the heirs of Ilarnidoonisa. 

3a. If it was considered a sale, whether the purchaser, Salihah 
Khanum, who had assented to the terms of the transftT, was or 
was not bound to fulfil the conditions of the deed ; or whether the 
conditions were themselves null and void, but witliout aflcctingtlie 
validity of the sale. » • 

4th. If it was a sale, to whom the properly would descend on 
the death of Salihah Khanum. , * 

Answer Ist. It appears that Hamidooiiisa miffie a gift of half 
her property to Salihah Khanum, in consideration of a enum- 
pakullee: in the eye of the law the gift of one thing in exchange 
for another is a Jale; and accordingly the alxive transaction was 
in reality a sale, and is valid, provid<?d tlie chnmpakuUee w^as 
product and delivered at the time of tlie tnfiisai tion. 

2d. The sale being valid, the chumpakuUev will not be n^torwl 
to the heirs of 'Salihah Klianum, nor will the property sjiecified 
in the deed revert to^tb? heirs of Hajiiidoonisa. 

3d. The conditions introduced into the hibfjehnamay decla. . 
ral<!»y of the intention of the parties, are null and void, but do 
nut vitiate the sale. • , 

4thv If the sale be valid, the properly will descend, on her death, 
to the heirs of Salihah Khanhhi. * • ^ ^ 

It was deemed necessary to put a further question to the law 
officers of the Court; and they were calbnl uimih to 

state, wither the, mentitm in •ihe kibbeAmm^, of llamidooltisa 
having made a hiUehJf^uz, gift of the property l^n 
specified, to Salihah j^haiwim, in con»dem of a rkumpaknilee, 
was SttSdent proof of the deU^ery 
tlSiir it was necessaiy 10 mtablish 
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Jn replyi the la^ offieefi dediured^ that the ^ tha 

circunuitaaoe ija. the htUe^fmma ai^cie^ to prow 

«« HaikM^hWs share in the t^saction; Via. that ahe p^veiier 
Toou ^e- property for the ehwnpakuMee^ hnt did not prove the reoeipi or 
beeund dolmky of the chumpahMee^ wliich miut be eatebBahed by 

The appelUtnt, filed a petition^, atating that the delive^ of the 
chumpakullee wvm clearly proved by the evidence addneed in a 
Criminal caae^ committed trial to the Dacca Court of Circuity 
*and itikmd by them to the Nizamut Adawlut, by whom it 
wasd^Kdded^ 

cThe record of the above trial having been filed and read^ Mr. 
Sealy recorded his opipion to the following ^ect^ on the 27th 
of January 1H29. ■ * 

After a due consideration of all the papers and drcumatancea 
of fibiiijcaae, but particularly with reference to the evidence 
a^dhc^ before the Court of Circuit for the division of Dacca^ in 
a criminal Jrial held at the first sessions of IBll^ I am of opinionj 
that the receipt of a chumpakuUeei from Salihah Khanom, 
by Hamidoonisa, in consideration of which the latter gave her the 
properly specified in the hibbehnamu^ ia clearly proved. The 
futwa declares, that as Hamidoonisa ^reo^ived a chumpakuUee 
in exchange for her property^ the transaction was in reality a 
sale to Salihah Kbanum, on whose death the property will go to her 
hjririi, viz. the appellant, to the entire exclusion of Nubbee Bukah 
anii^Shurufoonisa. I am therefore of opinion^ that the judgment of 
the Provincial Court should be reversed, and the claim decreed. 

The case was neil brought before Mr. Turnbull, who pronounced 
judgment on the 5th of February 1B29. After recapitulating the 
circumstances of the transaction, in which the present* suit origl. 
noted, he observed, that by sec^tion 15, regulation 4, 17B3, the 
Court was dirtied in suits involving points of law, in which the 
parties were MrChoinmedans, to call on their Mahommedan law of. 
fici'i^ for an exposition of the law, and regulate their decision ac. 
cQidingly. The futfca delivered in the present case declared, that 
the gin, by Hamidoonisa, of the pn^rty in dispute to Salihah 
Kbanum, in consideration Kd fL chumpakuUeey ainoimted to a sale; 
that such sale was goOd smd valid, and could not be vitiated by 
tlie conditions specified in th^ deed of conveyance. Under these 
circumstanees luT concurred ^th Mr* Swly in upholding the 
ap|M?Uant'B claim, as heir at law to her iister^.SiAhah Khanum. 

A decree was accordingly passed, reversing the judgment of the 
Provincial Court, and making all costs payable by the respondent* 
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BHUliim eatJltimBOTTY. Ai)pe!lMtt' 

■•■■■■'^ ■ ■ 

tAKBEB CHUNDUR CttUKUBB#!^ ^ 

THIS Httit WM liistiiuted by Ibe^ in the CTdte th. 

nf the Suburbs Off CSstcutta^ to estabiish hia right of ofilctaiingj Ui«r «nii 
for fo^r days aad a half in each jnoii^/in the temple of Pumdifuiua wtdpw of • 
Thafch^at Kiddei]) 0 re, in purguiuia Moghobrahj laying. hi» suit * 

at 450 rupees, the price of the temple, and 300 rupees, iti p^afits Ji^**!*** 
from Poos 12iS4 to Aghun 1225, in all 750 rupees. thelTS 

The plaint set forth the fdlowing circumstances : Ram Lo-pioimy, 
chun Chukurbutty died seized of nim biswas of ekttut/a^ land, a coanituag 
house, share in a tank, right of officiating for nine days aiid 
half in the month, in the temple of Punehantin Thakoqr, and 
one out of two biswas of land, on which th<r stud tsSnnie was^iti^^ 
erected; and left a widow, Mussummaut Koontee^ ana a Ion, in s tr^pl«, 
Goar Hunree. Gour Hurree died childless, shortly after inherit- 
ing the property, and Ifrfit his mother, and widow, M ussum- 
maut Joymunnee. A quarrel arose between the two, respect- 
ing the right tO tli# p^pArty, which Was at length 8f?filed, on her own ^ 
the 2d of Pimgoon 1223 B. S. by a compromise in the form ofshm. 
a farighkhuttee^ or deed of release ; by which the property was ^“5^ 
divid^ equally between the mother and widow, each rtaerving 
power to alienate her share, by gift or sale. Under this aettle- iiinJo„ 
ment, Koontee mortgaged her property to Ram Mohiin Pal, for isw. in 
401 rupees, and afterwards, on the Stii of Asam .1224, sold it 
to the plaintiff for 526 rapes, redeenung the mortgage by re- Xe ”incom. 
payment of the loan with interest, and exptmdiiig the remainder ^trtu*y of 
in religious offices. She died in PoOs of file sannii^ year, and 
the defendants then ousted the plaintiff of his right in the |emple, and nstU*, 
though he had held possession of it in the interval licjtween the 
.ale^d death of the vender. . .t;";.";,-:; 

The defendants Ml reply denied all knowledge of the com- .tren^tb of 
promise, or sul^quent mortgage or sale. Joymunnee pleaded, it. Bn 
that she h«d inherited the property as her husbiuid s heir ; that 
Koontee had nq daim on it, except tha^ of inaintenance ; and 
that, even if she herself had eteenUd the alleged compromise, it 
would bl^ invalid, as she had no powdr of iiiienB|ion, for less of 
empowering others to alienate. 

. . The Zillah Judge considered the farighkkutte^^ mor^ge 
and sale, to be satisfiMtorily proved on the part' of the dj^tiff, and 
that these perfec^y established hia right; and tberdbfe passed a 
decree in his frivour^ a ^ ^ 

The defeiidanu appeal#^ to die Cs^tta' ^Provincial Court; 
and, on the 18ih of Maim 1823, the ease- came on before the 
acting Jnd^ (R. Walpde). He pEisde a r^^ee to the Pundit, 
as to the validity of the .lusl Ihe sale effected 

on the strength of It Fundiil^^ 

was void, because Joyi^tuhace hsA only a Iife«lnlierest in land ^ 

Inherited from her husboad, sih4 beoause 

not a frt subject for lyJe. The xeij^otidmifilr of Ma^ 1823, 
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fi|e(} a ^nmftha, ^ch had hMln given in the Slider Oe« 
AnawTut on the Slst of January 1817» in a mitcellaneoiia 
mant Joy/ petition of Aiiond* Hohiin Gomin againat 
maaneom- Anund ehiindui^ Gofiiii^ from which it appeared^ that a rk^f 
biEwid to officiate fcr a certain number of days in a tefiiple is saleable. 

Walpole decreed^ that ilk objection stated by the Provincial 
Jbutw* ». Fundit to the validity of the far^hMu^e rested on 

* grounds^ which might be id javail d>n the suit of any other heirs 
Chundifr of Godr Hurree, but that thb agreement voluntarily made by 
Chukia- Joymuitnee. must be he{d good hgalnstherself^ and that it appealed, 

outty. fiudder vymuaiha, that tha ' litigated property was 

saleable. He therefore affirmed the decree of the lower Courts 
making a special reservation in favour of any heirs of Gour Hurree, 
who jnifdtt subsequently wflih to assert their claims. 

The appellants! dissatisfied with this decision! preferred a spe. 
cial appeal to thf fludder Dewanny Adawluty which was ad. 
milled! on the ground of suspicion attadiing to the documents 
produ<^ by 4he appellants, and on the apparent discrepancy 
between the p^urmtha of the Pundit^ and deefee of the Provixi. 
cial Court. 

On the 2.5th of Septemlw J818, Mr. W. Leycester proposed 
three questions to the Pmiraits of Uie CourC 

Question 1.' A person died! seised of i^tUtur land and a 
certain right 4)f officiating in the Worship of an idol, and left a 
wife, son, and son's wife; the son afterwards dunl childless! 
leaving his mother and widow. Which of these is entitled to 
his property > 

Answer. The widow solely is entilled to it ; because, on the 
death of the father, tlie pro|)erly vi^sted in the son, and, on Ins 
death, goes to his ii^an,»st hear, w]io, in the Case proposed, is his 
widow. 

QiKHUion 3. If the mother and wj(]ow% in (‘ompositioii of their 
real or supposed ^claims, agreed to divide the property, with a 
stipulation that eacp should be ctnnpetent to alienate her own 
share, is such agreement valid, as regards the land and temple? 

Answer. The agreement cannot be held vnhd ^in law, as 
regards the dartiffur land and temple, because, as l)efore stated, 
the property belongs to tils widow* but without any power on 
her ])art to alienat^ 'll;,, and besides, none but the aeftfa has 
any right in dpftnthih Igndik 
Authorities. ► * 

Menu. “Any cviUieartcd wseich, who, through covetousness, 
shall seize ^ the property of, the gods or the bialtmins, shall feed, 
in another world, the orts of vultures.” (a) 

Culiuca iBhattPffi CCmment on this text Wealth given for 
the sabs of thc^ is called tbeir Jimperty.” 

The telf t of Catya^ma.' la ttie Zbitya Bha^a. " Let 

the diildlcBs widow, pr^mm$ «nai|llllied the l»ed of her lord, 
and aU^ing with 1m venew^ pndsdori ChJoy with moderation 
the propeUgr until harlsathT After bqn let the heirs take 

(ft) Vide MfniitTxb tO* ' 

(t) VWh Coleteeoks’s Smaihdoa of the Papt p* Iff* 
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call Ihe the y^itow, Vmkeer 


V ; ^ . Chmidur 

Co^jWSi^ Vivada Bhuf^i'nam*: 

"liet fee Judge 4e<?lare yoid a sftl^ withoufownewhip, and a^ftar 
ple^^, unauthorized by th€l >purher< (e) 
men^, ‘^A jnft or salej nuide by auy other than the true owner. , 
mugt. ^ a ^Uied nfle> k ooiisider^j^ in judicial proceedin|^s> as 

On receipt of this vfuvuMa, Mr. Ley^ster declared his opinion, 
that the ^r^AAr^Wifee could not be upheld,^aa*]t was &t wi^in 
the cc^petency of Joymunnee to ekecule sucli a deed.^nd because 
itji execution was founded on the* assumption of a ngfit in her, 
which; was not really existent ; that, as tlie JhfiffAJkAnUee was 
null fjkiid void, Ihe i^e which ytas effected on the strength of it 
must be set aside ; .,jni(|P tb^ therefore decrees of the 4ow;er 
Courts should^ be r^ersed, and the appelWts left in poomiioh of 
the whole ri^t of Officiating in the t^ 

Mr... M. H. Turnbull concurred in this view of the^eaae ; * and 
on th4^ grdhnds, as well aa in consequence of soanip doubts he enters, 
tained regarding the authOnti^ty of the doOhments filed by the 
plaintiffs, agreed in "ifevewing the decree Of the lower Court, and 
made the ctdts, in all three; payable by tber respondent. 


KALLUPNATH SINGH, Appellant , 

“ V€T8UfB 

KUMLAPUT J AH and Others, o^pondents. May isth. 

. •! ■ -* *■* Jgm, r ^ 

THIS was a suit instituted in the Pumeah Suiatrpourt, on the . ^corrf. 
31st of January 1^20, by the appellant, against Kumlaput Jah, a!Suw^*" 
the surety, and Mussummaut Qosain Owjain, * tte^ 1^ minor ca^. 

guardian of the late DomuB Jiih> m re^o^’bt 1,559 rupees; prindpal not eae- 
and interest of balance of rent for talooks Gundurah and NynsoOii* . 
d» fttf the year 1SS3 
The plaint set forth, thtt BhUnii^ JA 
Gundurah, Nyosoonder, C%own^,^K^ Oovl^poor, on a lease of ea^ge- 
five yeaes, from 1280 to ineluive; in the mxae of »ent ; and 

his son.'l>omun JA, a lialbOf^ for whom hg Wcaine surety. In 
1283 Bhuii^ Jah huviag died, Domu^ Jih 

(c) Vide CoUbiMk.'. 'Bimt «if Bia^ ..Z<n5 voh t. 
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reuih' tiKs tm iwaibs ; and the Inde, m it 

YfB» cdmflrmed w aeearilw Ka Jab. 
?iiu 1323 bi^ ]»^ diadtai^ 

tiffs .father ^..origincUy % siUt ajgiiiist Do. 

or b^siiix^- man' and his surety^ but on the ground that 

5^;^^®. . ’Diraiilii Jah ww a minor ; aiuLhe therefcle broaAt his present ac- 
fceitij; votd, tion. ligsil^ his tfbrety^ and l3oiabi -0«$un> who was his mother 
«<» . -and gwd|hn. ■^■.. ^■ ■■:^ , 

* lii it was pleaded, ihai DoiAiin Jah was d miubr, of 

ipUeh plaintiff wata#ai^; 

a|iff adfl^% nevigr having^b^n obtained/- any engagemimts entered 
hy'hini wore null and vind. With regara to the transae. - 
tibif out of which the yi^nt aetion^ that 

Blnmgee!; Jah took the 
lease, |rpm ]22(>%d!^ 'Me^^ 

>Tfih/ but,^t!iat Kuhslhput wasr ihO fimr mpmsas 

w^ induded in regulariy paid 

by Bhiingee «b.h till his deatk^,in Ktei^thik 1222 ; and that the bau 
Ishce for that yeor had also b^n malised by the bhdnt^^^ lEsther. 
In 1228, lie had granted anew tease (ff Cimtmdee^sndO<wind. 
pcK^^ which were productive apd' pinfitatde mourn to a person of 
the liame of JOeyanut C^mh^ leaving tW two mouzas, which 
were h ripuree ^ great Joss "and expence, on the hands of Doiiiun 
Jah I that, moreover, liW^had unjust^ sold part of the female 
d^fi^diiiit*s property, in satisfactiph of the arrears of 1223. * 

, In replication the plai^^^ adoiittpd that the rent for 1222 Af Oof. 
me^ of all four mousas, had been duly dbe^ged by Kumlaput, 
after Bhungee Jah 'S death, and stated that Botuun Jah had insisted 
on ^ying up Jnouzas C^vmdppor aiid Chowndee, and had exc. 
cu^ a (HJhznailimi pr deed of reiinjjuidimeht, effect ; that 

the ieas^ of ^ Ot^er two inoii^ ww accordingly 4lkifirmed, Kura- 
lapui becoming si^urity ; that the pi^eds of sale alleged by 
Mussmifhiaut Gosain Owjain had foen justly and equitably <le. 
ducted ; that the forlber suit was dismissed on the sole ground of 
Domun Jah l)eing a^miiior; and that the plaintiff's failier had, on 
that occasion, been xeferred to a regular suit, as co^d be proved by 
the reoDid uf the case. ^ 

In r^oinder the de^dsnts ||ltdgcitber, denied the relinquisli. 
ment of Chowndee 4^ Q^vlndp&rf - . ‘ 

l!he offiewting^ SSilah Jud^ observed* that the pliuntiff had 
admitted thai I^^bitin Jab a idiudr, and hie mother and guar, 
dian, the defendant Gosain|[^jain, had distinctly denied that her * 
consent or 4|iihprity bad b^n< ot»taih^ in 
fbrm'ed the 8ub|cet of the prlsedf action. Such bei^9 the case, the 
Court couA not igrcoj^ize, thO act of .a mihiW. Independent <ff' 
thia^ die def^dmts bad ubded, that dtie plaintiff's father hi^ 
formed a new engagp^t^Sw^ tw^ vilb^, which were a 

' ofprpilt, were attended 'with loss , 

' ' ' and In answer to Ihirtbe ' . 

nlaintiff had plea^'^a de|| iwupfiaUon on the partvoif'tha 
« lessee, but . had not ^beenr^fcle to prodnoe the do^unent The 
pottah ^produced by the taohde defendant contained no distinct and 
separata S]>edflcauon of U|b &r each, iiiousa^ and 
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and Suflia^-fi InA Mtlement fiHr two Anly^oitt «# ,rn ft 

the He theiefore /Usmived tiie suit with ooeta * . 

'^e J’i^lgiBent ww h Mtrtee d on an ajfjp^ to ue Haoiilieda- Kuml»iwt 
bad PrdvincialCpDrt. * . .Jab aal 

A fiir gubmitted >to the Sadder 

Dewttoiiy Adhwliit l^e |hd # the lease bcingmimitted* and Ihcre 
l^ing ito j[it>imd:. lbr ta Kumhput^ the actoowledged 

saretji vm also.a of Uie traiisaetioa^,«]td nb^ 

rea^ of the tower Courts, 

why he shoiad be liability to the c!aiin> Messrs. 

Smith and Shakesp^^ further investigation dediro. 

ble, Mtd ecmi^red in of avowing a special appeal. 

On the death of Ooniiiii Jah, his mother, Oasi^ain Owjain, and 
widow, Bhuioina Owjain, beeame his representatives in the suit. 

The case was heam before Mr. Bealy, on the llth%nd 12th 
of May 182d/ when the i^pe11ant*s mkeei requested that "^he 
Hinddo law officer might be called on to state, whether the 
lease entered into by Domun Jah, on the security of Kunilaput, 
was valid or not, according to the shaMers. 

The question was aQpordingly propounded to Byjnath Misr, 
the Pundit of the Court, who stated in rt ply, that, according 
to the slui»ter$, a minor had no pow'er to contract for a lease» 
nor wito any deed executed by him valid. ■ 

As it apj>eared that the lease entered into by Domun Jali, 
while under age, was, w^cording to the Hindoo law% void, spi| 
initio^ Mr. Sealy recorded his opinion, that the present claim 
would not lie either against liim or his surety. The judgment 
of the two lower Courts was accordingly confirmed, and the 
appeal dismissed with costs. * ^ ' 


BIRJ MOHUn'sEIN and RAJ KISHQBE SEIN, Appellant ,e«9. 

' versus . ♦ 

flAM NURSINGH RAI, Guardian of I^shkn Koomab May i9th. . 
CHOwnnRSB, Minor, Son of Raj Chukdvb Chowohukb, , 
deceased, and Bkjbea CnownnBAisi^ and otliers. Respondents. * 

THIS suit was brought by tlie appellants, Ibrtnirly 
tift in the. Dacca Provincial Court, for the possessiou of Hath 
Kadir Onnge, ■ called also fej Gunge, mouza Ikgber, and othet created . 
moozas and kismuts, itt,au twenty-seven,- arming a talook detitivn. 
sitiute in purgunna Sheipeor, and origimdif the zumcCTd^fc^ »“ 
of Raj Chtadur Chowdhi^ Jbfi ,^t was^ at 5.50^» s^ 
rupees, the annual rent die Udook.^^ T^ tamts. to 

deed of sale, •said to have be^ eseeuted Ify ^ . do- 
Cait^Ur (Riowdhree. in fevour of Sree Miint Bai, thrir pater. «».s i>MMd 
nal ttBda’s ««. on tie 19th of Jfcyte.1908 B. S. cprmpdndii^ Jg*^ 
UfKi thi aoth of May 179«.# Ti» ori^ poidbaor, tbqr SS*,, 

■ tr, 
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■uit, and 
were now 
obliged to ^ 
plead their* 
prenoua 
collusion ift 
bar to the 
•uitbroiigfat 
against 
them for 
possession 
of that very 
talook^ 
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alie^d^ had obtained immediate possession ; had kept it undia* 
•turbed till 1218 B. 8. when he diedi^ and the talom devolved 
on hi9 mother, Taramunnee ; tliat shi^'gave it to Sheeb Chun* 
dur he# sisteic’sf^on, who reitiained in possession till hie 
. death^^nd was sua‘eeded by his &ther, Juddo^Nundnn Das, 
by whom, in 1223, all claim to the estate was relinquished; 
and that it then was re-incorporated into the estate, and divided 
amongst the defendants, on the general partition of the zumeeii- 
daree. , The alienation of the talook, by Taramunneei to Siieeb 
Chundiir I)as, they idrgued, was totally illegal, as they them- 
selves wfere then alive, and the rightful claimants of the estate ; 
and that therefore the acts of the donee, or his heirs, could not 
be held to bar their owp right to the property.; that, in fine, 
they now sued as heirs of Srec^ Munt Rai, for the ‘talook 
which he had purchased, aiuLof which they had been deprived 
by the acts of iiicqinpetent persons. 

On a full investigation of the case, it appeared,' that it arose 
out of the ^proceedings, in execution of a decree passed by the 
Sudder Dewanny Adawlut, on the 15th of January 1808, in 
the case of Purtabnarain and llaj Chundur, appellants, versui 
Opindurnarain and Mussuinmaut Bljiuwani Dasea. (n) In that 
case, the Court had decreed a division of Itie ‘iiiue ana share of the 
Sherpoor zumeendaree, formerly in possession of the appellants, 
in the proportions of five anas and a half to them, and three and a 
half to the respondents ; such division to be (‘arried into effect by 
/jtfie Collector of the district in the usual manner. As consi- 
'Uerable difiiculty was experienced in (tarrying this partition 
into effect, Mr. K. Maxwell, then Assistant to the Colk^ctor of 
Myniuusingh, was deputed to make the arrangement. The 
result of his inquiry, made on the spot, and with every pos- 
sible care, esiablished the fact that Riy Chundur Chowdhree, 
in ord^ to evade compliance with tfie which had l>een 

passed against him, created, subsckiuently to the date of the 
decree, three fictitious talooks, whidii he asserted had been se- 
parated in perpetuity from the estate several years previous, 
and Which reduced the remainder to a mere^ha^ow, scarcely 
worth the expence of litigation. The talook which formed the. 
subject of the (>resen9 suit was one of these three, and then in 
possession of Sheeb Chundur Das ; and it is remarkable, that 
in Mr. Maxwell'f report to the Collector, he mentions the fiict 
of the illegal but tlien uncontested donation of Taramunnee, 
as a presumption against the real existence of the talook. Mr. 
Maxweirs investigation so fully establishwl the villany of Raj 
Chundur,, in having sc'parated the talooks from the estate subse- 
quently to the date of the deen*t» against him in the Sudder 
Dewanny Adawliit, uiid antt?daU«l" the deeds which caused 
tlie dismemberment, that he was gla*d to be allowed to compro- 
mise the affair by a privates adjustment with the opposite 
party. In a rugamma, executed on the 5th of Sawun 1223, 
<*orresponding w^ the ^th of Jt\|y 1816, he tacitly admitted 
t£e fictitious nature of tb^ talooks, by agreeing to a diviston of the 

■* 

(a) Vide printed K^^rtS, vol, i. p W5. 
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whole nine ana share of the zumeendarc^, on the* basis oC the 
award of the Sudder Dewann^ In order to assert •their *oyvj\ 
right, the respondents w^ere forced to plead the foregoing eir- ),iin*i4iji 
eumstances and thus, by the admission g>f their villany on tie? nnd lUj 
former occasion, avert its effects in the present. The illasf of cvi. Kishor# 
donee collect^ by Mr. Maxivell during his investigation, f^)1y*?f*”* 
bore out their statement ; and on these grounds the suit was ’ 

dismissed in the Dacca Provincial Court. On appi^al to the tind others, 
Sudder Dewaiiny, Mr. R. II. Rattray, taking tlie sanie view 
of the case, the facts of wdiich were not ii)validated by any thing 
advanced in appeal, affirmed the decision of the lower Court, 
with costs to the apjiellants. • 


BHOWANEE PITRSIIAD CHOWDREE and BISHO. 
NATH CHUNK DA U, Guardians of Kookul’ii Axtnd 
Minor, Apinilants 

rri’AVAv 

RANEE JUGUDUMBHA, Respondent. 


Kov. lSih» 


THIS suit was originally instituted in the IMoorsliedabad PrOr 
vincial Court, by Ranee Dhiikna, on account* of her adr>pted 
Anund Rai, a minor, for entry of his name as ^iheraif of inehal 
B<XKlh<^e and four other iriehals, the yearly revenue ass(*s.sed on 
which w^as (i,241 sic<*a rupt^. ^ 

It apfK^ared, that during the life time of Rajah Ram Kishen 
Rai, the father of Rajah 8hf4>nuth Rai, Raiiet‘ l)iuikna’.s cU^'caseci 
husband, certain lands ])aying revenue \v<‘re ap|>ropriHtdi(! to the 
service of some Hiiido«> idols, lliese lands, on the 1 1th of Aghun 
1199, were conveyed to iShebniitb Rai by his father, in a <leed 
to the fullowina effect: “The worship of Sree Eshur Thalna)- 
ranee has bt*eir established by me in Naltore, as was also the 
worship of Sree Eshur Thakocir, by giy late craiidrnother, 
who made over the endowment to me. These two plat’es of 
worship, and the land attwhed to them, ns well as the 

talookaSy ijaras, and assignments in cash on Chuklah Bitoreab 
and others, all these, of my fr*\* will, I make over to you; y(»u 
must take possession of the dewnftur land, and of the laUntkaH and 
ijaras ; and yourself, and children after you, from the pnnwds 
of the land and the assignment in immey. must }H*rfofm the wor- 
ship of the idols.” In amtjrdanw with tins dj^^d, Slarbnath Rai 
took possession of mehah B<K)dhee and othttrs, and four other 
mehals. These were registered in the Oollectoris offict* as the 
property of Bindrabund Ch^^ndur Thakoor, and other^ Hindoo 
ubls, the name of Shebnath Rai being enfbred as HhegaU, or 
superintendent of the endm^ment. For many years lie coilMed 
the revenue on the mehals in que^stion, paid in to Oovejriiment 
the sum at which t^ey wrere assessed/ and avowedly expended the 
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Imli^ce on 4;he worsfiip of the idol. In 121& B. S. Rajah Sheb^ 
^lath Rai rexecuted five deedg m the names of the idols^ who. 
were ivgistcred in the Collector's books as proprietors of the several 
. mehals/ together with Jim own name as shevatt, whereby he con-* 
veyed the^mehals in full proprietary right to one of his wives> 
'I^nee Jugndumbha^ and her heirs after her^ for the sum of 9,905 
si(*ea ru))ees. The corresponding transfers were made in the Col- 
lector’s registers. In 1224 the rajah went to a place called 
Barana^ar, near the river Ganges, and there died. He left nine 
wives, of whom Ranee Dhukna, the plaintiff, was one. 

The pbiht set forth that the sale, on the 11th of Assun 1218 
B. ,E. by Rajah Shebnath Rai, of the five mehals to Ranee 
Jugudumbha, was entirely fictitious; that in evidence thereof, the 
Rajah had, on the same date, taken from her an ikrarnd^a to 
himself, under his other name of Kasheeiiath Rai, (a) by which 
fihe renounced all right, under the deeds of sale; and this 
ikrarnanm was pi'o^uced on the trial; tluit in fact Rajah Sheb- 
natn K^i never did relinquish his possession of the properly, but 
<^ntinucd, up to the day of his death, to collect the revenues of 
the said mehals, of which he paid to Government the assessment on 
them, and expended the rest in the service of the idol. The plaintiff 
furtiier asserted, that before her husband went to Baranagur he 
gave her written authority to adopt a son; in conformity with 
which she had adopted Koonwur Anund Kai, and that she now 
sued on his behalf for possession of the five mehals, which Ranee 
Jugudumbha ostensibly held under the deeds, of sale, and in the 
Cbllector’s registers. Exception was also taken against the rajah's 
competency thus to alienate endowed property, of which he was 
only the fhevuit. 

The defendant replied, that the sale was bonu fide, and not 
fictitious, add that the ikramama produced by the plaintiff was 
a forge^y^, and had never been executed by her ; that kharij^dhakily 
or a aumtitution .of names in the record, had been granted by the 
Collector, and that her possession had been as complete us was com. 
patible with her situation as a purdah nusheen ; that her husband 
had necessarily conduett^ for her all the usual, business of the 
estate, but that he had always faithfully aceoimtl^ to her for the 
proceeds, and had required her signature to all imjiortaiit documents. 
She also declared, that under special power, granted her by 
her dec^sed busbaad, she had adopted a son, who was the rightful 
heir to the whole estate. 

Ranee Ilurree Pereea, another of Shebnath Rai’s wives, ad. 
duoiHl a similar claim for a person, whom she asserted that she 
had .adopted under a legal anomnut&s putur, granted her by 
her liuslWd. At this stage of the proceedings Ranee Dhukna 
• • ^ 

(<t) or attrol^cal xtiime. Besides nasne, hy which Hindoos are 

commoniy Wnowu, and which ia at the option of their parents, they have anotlier 
' name, the midaU of which de^iend on th^ lunar asteiiom under which they have 
been liorvi. 1 lius Kuifheenath Bai niuat Save been born when the moon w^ in 
the third chumur or quarter of the mansion ci^lrd mri^a shims, or deer's head, as 
Atflhttst be the initial letters of the name of all persons born under such an as- 
pect. The latter name, however, ia only used in astrological calculations, or in 
eentdn i^igipus and not in the coaunnn transactions of life* 
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demised^ and the suit was conducted by Bhou*anee Puifbad 
Chpwdr^ and Bisbonath Chunkda)*, as guardians *of Atiiuid “TT 
Rai, her allegeil adopted son. # 

On the 16th of July 1823, the case came before W. T. Smith, ukaa Chow- 
First Judge of the Provincial Court, who decided that it was auH 
necessary for the plaintilTs first to establish the right of 
minor to succeed to the estate ; and therefore non-suited tliem. * r 
On appeal to tlie Sudder Dewaniiy Adawlut, this order j u^dum- 
w^as set aside by Messrs. C. Smith and W. B. Martin, wlw bhur. 
directed the case to be again brought on the file, and tJried on 
its merits ; and, in event of the suit beihg well founded, judg- 
ment to be given in favour of the heirs of Rajah Sheb^Ui 
Hai generally, and not the plaintilTs particularly. 

Act«rdirigly, ' on the 2d of May 1826, the case again came 
before Mr. E. Maxwell, Third Judge of the Moorshedabad 
Provincial Court, who considered the proof, adduced by the 
defendants to support the bofui fide nature^ of* the sal?, as ^n- 
elusive ; and accordingly dismisst^i the suit, with «cost8 lo the 
plaintilTs. » 

The case was brought on ap()ea] into .the Court of Sudder 
Dewanny Adawlut, on the liith of August 1828 Ixifore Mr. 

M. H. Turnbull, who gave judgment as follows : “ The appel- 
lants fluRsert, that the late Hajali Sliebnath Rai, on the I6tb 
of Assur 1218 B. S. made a fictitious transfer of the five 
disputed mehals to the respondent without consideratiem, that 
be executed deeds effecting this fictitious transfer, and had 
the corresponding alterations made in the Co)le<?tor's registers. 

He died on the 24ih of Magh 1224 ; and should the transaertion 
appear to have been a mere fiction, the mehals would consti- 
tute part of the estate of the deceased, and devolve, w-^ith the 
rest of the property, on his heirs. The re8|)ondl*nt, on the 
other hand, denies that the mehals constitute part of the^eslab*, 
and pleads that they are her property, pur^rhasid vsilli h^*** 
Btridhun. On consideration of all the cmmrasUncfjs. the mehals • 
appear to me to have belonged to the rajah up to l»is death, and 
the transaction with the respondent to have been simply a 
fiction. The sake to the respondent, without any special 
assigned, when he had eight other rawey, appears impro^hle, 
and would lead one to suppose that he had some iwurticular 
end in view, for the promotion of which hs made a nominal 
sale, without receiving any consideration, and had the transfer 
made in the Collector’s registers, himself keeping posseftion during 
his life time. It appears, besides, from the five deeds of 
executed by the rojah, as well as from 
the five mehals paid a ttudder /umtm of 6,341 sidca rapem, 
and were sold for 9,905 |isre rupew, 

for so valuable an estate,, and in itself sufficient to throw a 
doubt over the reality of the sale. Wuppoamg, however. ^ 

•ale to have been bond >fe,. and that the pnre w«i ^uaily 
inid, it would still appear to be lejsally null void. , , 

jFrom a reference to tHb’deed, dated 11th of.Aughun « 

B. 8. executed by Rajah Ram Kishen Rai, 

•OB, Shelmath Bai, which is the source firom whence the titl» 
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of tjie latter, is derived, it is clear, that Ram Kishen Rai onljr 
jgave his ason the shetmi/ulee, and that he appropriated the 
proi'eeds of the mehals, after payment of.the government revenue, 
to defray th6 expeiu!ef. of the worship of certain Hindoo idols. 
Oraiitinfif, then, that in this case it is not quite clear at what 
'"exact i)eriod the lands became dewuftur, or who is the original 
apjiropriator of them, it is still evident, from the terms of the 
grant, under which they came into Shehnath Rai’s hands, that he 
was only shemit, (and as such indeed he signed himself in the 
deeds,) and had no power whatever to alienate the land, so as to ter. 
minate the right possessed by the idols. Should then the rajah have 
acted beyond his <‘ompeteiic.y, and sold the mehals; so that the 
name of the purchaser was substituted for the one of the idols, and 
the proceeds made over to the purchaser, the vendor’s interest 
therein terminating, such a transaction can never be upheld 
conformably witli the Iaw% as laid dowh in the shasters* This 
is pJear from X\\e v^uvmthas in former similar cases, and has 
been cqnfirHied by the oral answers of the Pundit of the 
Court, t^qiK'stions this day addressed to him. On these grounds, 
therefore, aii<l liecauae it appears from the documents in the 
case, that Rajah Shebnath Hai did retain actual possession of 
the mehals till the date of his death, ^ tile suit of the appellants 
appears to me just. 1 would therefore reverse the decree of 
the Provini'iid Court of Moorshedahad, and adjudge the dis- 
puted nu^hals to (•onslitiite part of the estate of the late Rajah 
8hfd>nath Uai, and, as such, to be claimable by his heirs. 

The case next came Iwfore Mr. C. T. Scaly, who thought it 
expedient to require a written vpnytwfha from the Pundit of 
the Court. He accordingly din*ct<>d all the documents in the 
case to Iw referred ^to ilitf Pundit, and that lie should reply to 
the following question. Supjiosiiig it to be proved, by the do- 
cuments in the case, that the disputed mehals have been ap- 
propriate to d(?fray the exjiences of tlic worship of certain idols, 
a fixM revenue being also payable to Govermuenl from them, 
can the «hevait of such [iroperty sell them.?‘ According to the 
current ill Bengal, wwldsuch sale be vali/i and binding?** 

Answer. ‘‘ When^as all the disputed mehals are the property 
of certain idols, although r#enuo be paid to the Government, the 
person who is deiioiniimted shevaU can never be considered 
competent to aliefiate them by sale. Such sale, according to 
the current in Bengal, is neither valid or binding. 

From the aocunicnts put into my hands it appears, that, pre- 
vious to the sale in qw^stion, the disputed mehals had been 
appropriated under the following terms; ^iz. that the surplus 
process of the estate, after payment of the revenue due to 
Government, should Iw exjujiided on cthe w'orship of the debtor. 
Hence it results, tliat the competency of the »hevait extended 
no fi^^ther than to the superintendence of^ the worship of the 
dfctol, and the payment of the. revenue to Government, and 
could li>y no moans be strained so ^ to authorize his alienatioh 
whole estate, by sale or gift. 'Now, according to the sAotf- 
ters, the ruling power shouhi annul all sdes or gii^ by inoom^ 
potent persons. * t 
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Anfliorities. . , 

Menu, (a) “ Any eviUhearted wretch, who, throuf;h cflvet* 
ousnes*, sh^l seize tho property of the g<Kl» or of brahmins, . 

^all ^96^ in another world, on the orts <|f viiltune/' On whid> ghid r^ow»- 
CuUuca BkeUta comments as foUo'ws: '‘The property of the gods dre<* aii4 
is that which is appropriated for the image^ &C!t of tlu* debta** / *JJi»bonsth 
Menu. (J)) “ A gift or sale thus made by any other than ^ 
the true owner must, by a. settled rule, be cimsidered, in judi. 'i* 
cial proceedings, as not made/' ^ 

Catyayana. (c) '' Let the judge declare void a sale* without 
ownewhip, and a gift or pledge unauthorized hy the owner/' 

This expbsition of the Hiddoo law appearing coniinncd* by 
precedents, and every accessible source of information on the 
subjedt, Mr. Scaly expressed liis concurrence with Afr. Turn, 
bull, and accordingly reversed the decn^e of the lower Court, 
annulling the sale, and finally deterniiiiing that i^e inehals * 
constituted part of the estate of the deiva^ed* Ibijah Sliebuath 
Rai, and must descend to his legal lu'irs. The costs iff la^h (V>urU 
were made payable by the defiMulants. (</) 


(rt) Menu xi. ‘2fi. Tliis text is uddncei) to prove, in conneetioTi with tin- 
that devouttur land is legally ton3der«d (he property ot the idol**, und, us 

such, ds subject to the laws which regulate the aheuntion of any other property, 

(6) Vide book viii. c, 199. 

(c) Colebrooko*H Digest. 

(d) llie oyuvusiha in this case was given by the fliiuloo law offleer attro liod 

to the Court, Boudyanath iVlisr, a native of Tirlioot, but etpuilly well versed 
in the tenets of the other schools of law which prevail in the .districts sub- 
ject to the Bengal Presidency, as in the peculiar flortrines of hi.s native eourjiry. 
Much pains how’ever was taken, in the present instance, to inv:tliJat<' tin* law 
laid down by him, as at vanance with the tenets of the (jour or Bengal sehfMil. 
For thin purpose three vifutwlhan were filed by the r^potnleut^. one signed by 
Ramchundur, a Pundit in the Gov€*minent Sanscrit (College, n K«;r<>rid hj tliir- 
teen other Pundits of the same College, and a ihinl by thineei^ Nmldea 
Pundits. The argument in all tliree was the same, was inoie acutely 

stated in the first, wliicli it may be useful to examine more, closely. , 

Question. A man sejiavates certain villages from Ins estate, and appropriates 
them to defray the expcnces of the worship of certain itlols. For some lime he 
himself performs tli^e w’orship, but subsequently authorizes his yoiing<‘r son to 
minister to thty idWs fiom the proceeds of this kUirajen land, and sliortly after 
dies. 'I'he son for some time continues to ]j<|||rfonn the worship, from the surplus 
proceeds of the estate, after payrntiit of the Uovcnilru nt revenue, but at length 
eells the land, drawing out deWs of sale in his own name, jointly with those of 
the idols. Is such sale valid, according to the ^hmters cuftreni in Bengal ? 

Answer. A sale of land paying revenue, which has been appropriated to cer- 
tain idols, is valid, when executed by the ihevmt in his own name, conjointly 
with that of the idol, but with the following restriction, riie seller pos.;esscd 
a recognised right of collecting the revenue on the land, and paying to the (in- 
▼ernment that jmrtioti which belonged to it, and exactly such right is w'hut the 
purchaser acquired by his purchase ; for the rights of the idol arc not at all 
affected by the creation of this r^ht in the purchaser, being altogetlier distinct 
therefrom. The case is simiia/th the sale of an “state 1>y Government for ar- 
rears of revenue ; tlie right of tncf purchaser by no means affecting tlie pre exis- 
teat light, whether of the Govemmqpt or the dthtu. 'I bus too the ri^of the 
eeller was created by the gift of bis ^ther, and thus the right of bis ^ legal heir 
would have been created, had not ibis sale intervened.* 1 his doctri^* is esta- 
blished in a Comment on the 9mfa Bhuga, written by .SV*Vtd»no lertaiumigf a^ * 
an author well versed in the MU'acJiam, whose works an; current in Bengah 

A king having piisctmsed some territory from another king, acquims iti that 
Itfritory a right precisely sinLular to that wlitch was fannerly poMMsed by tht 
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BUItMDEONARAIN SINGH and others. Appellants 
# mrsm 

PURSHUNKERNARAIN SINGH, Respondent. 

* ■ * 

A public THIS was a suit instituted by the respondent, Horsfaun. 
tilesuiiuU- kemarain Singh, in the Patna Provincial Court, on the 22d 
groimd’ ^ of February 1825, tp $et aside tlie public sale of talook Taj- 
WvU. poor, lind other villages, in satisfaction of balances of Govern, 
isges, ag. ment revenue. Thei^tion was laid* at 50,100 rupees, the price 
realised by the sale. 

aWiSSo* At the formation of the decennial settlement, 1107 F. S. 
Aeutag * Sohnarain, the. fisthbi^ of the plaintiff, and of his brother Lai. 
<ii8tK.ct narain, was iii possession of talook Tajpoor, &c. in purgunna 
mehali, |n Bai, which was recorded in tlie Collector's office, as his ancestrel 
estate, subject th a specific Jumma. He subsequently pur- 
persona*^*^* chased one moiety of mouza Kamgurh at auction, in 1203 P. S. 
thoufh* And mouzas Chumariah and Dlmmadeh in 1206 F. S. liable 
to distinct rates of assessment: and in 1212 F. S', obtained 
Bttbue- possession of the other nioi(‘ty of mouza Ramgurh, under a 
2«come the from Golaub Sahee and khe ^ other proprietors. No 

property of ^PP^h'ation was however ever made to the Collector, either by 
<1636 Md the Sobnarain or his heirs, for incorporating the subs(;quentlv acquired 
same indi- pmperty with the ancestrel estate. The mortgage on fcalf mouza 
had been paid off, and applications had been made by 
gallTbe^ the plaintiff, and the heirs of Golaub Sahee, for a transfer of names, 
Mid to rea- Upwards of a yg^ and a half before the sale took place. The Col. 
lizo balaa- leitor, notwithstanding, had sold all tlie above mehals as a single 
ceg of Go- estate, in satisfaction of arrears of Government, revenue, which had 
menucT^ accruM on talook Tajpoor, to the amount of 1,079 rupees. The 
M 'ttingk pluntiff, in consequence of some dispute with his brother Lalna. 


menucT^ accrued on talook Tajpoor, to the amount of 1,079 rupees. The 
u^ 'ttingk pluntiff, in consequence of some dispute with his brother Lalna. 

€ttatef un- 

le«B an toller, irach as the right of collecting revenue. He by no meant acquires an 
union of et- abtolute proprietary right, such at that renting from inheritance or donation ; 
met hat ni^gQinte right already exists id that land, and the two would be incom- 

neen tor** nufthlA rnrit umnlirl 1ii» iTniinttBiKIn a aoi'riml aimilAv f* 


Jett an teller, irach as the right of collecting revenue. He by no meant acquires an 
union of os- absolute proprietary right, such as that renting from inheritance or donation ; 
met has ni^gQinte right already exists id that land, and the two would be incom- 

been for- patible, for it would be impossible to create a second co similar right." 

mmly ap* Apdn, “No defect of the title of ' purchaser or donee arises in land, situated 
2*^ within the limits of the territory ’Ph# transferred, for the right being already 
and effect- existent there is an effectual banier to the introduction of another similar 
ed under co-existent right." ,, 

section 6, From these passages in fivcrubmi Ttrcalanearo*t Commentaiy on the Doya 
‘ Bha^, it is evident, that in a side the purchaser acquires a right precisely simi- 


ed under co-existent right." ^ 

section 6, From these passages in fivcrubmi Ttrcalanearo*t Commentaiy on the Days 
‘ Bha^, it is evident, that in a side the purchaser acquires a right precisely simi- 
1793, and fonnerly possessed by the seller. Again, in the Afitoeybertt it is laid 

section 6, down, *' Property is temporal only, for it effects transactions relative to worldly 
purposes, just as rice or similar substances do. Besides the use of property is 
*bl4. seen also amt^ng inbahitunts of barbarous countries, who are unacquaintM with 
the practice directed in the sacred code : for purchase, sale, and similar transac- 
tions, are romatked among them. Moreover, «sucb as are conversant with th# 
science: of roasouing, deem regulmtsd means of stquisition a matter of jippiilar re- 
co^Ura.*^ Proprietary right being thus shewn to arise from popular reeog* 
ui<ioit,Tit fallows that the ^tevaif posseted a separate and distinct right in 
this real property ; for bsd it bew othefarise, a perfect stranger might have 
cbl}ected<he revenue, and peiformed the worsl^in of the idols. 

'Jm sophistiy in'^the above flpiiriou svidertly lies in declaring the afienatioi) 
ef the liaA itself vafid# wh«a the atj^yuDsent only legaliass the sale d theshnnyttim^ 
i^ts. 
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rain relative to shares, originally sued atone in tl 
Court, (where his claim was wmissed*) to set 
as £sr only as it regarded his share of tdie property, 
to the Patna Provincial Court, the Fir^ and 

overrule the order of the Zillah Court ; but, consiaeriag me v. tionaiw 
claim for a partial annulment of a public sale to Ije irregular^ 
iton.auited the plaintiff, and directed him to bring a fresh aettc&i 
to upset th^ sale entirely, either in conjunction with his brother, 
lialnarain, and the proprietors of half mousa Hmngurh, or, in 
the event of their refusing to join him, ^^make them defehdant& 
in the suit. The plaintiff now brought hi$ tUtllOn accordingly, and 
contended that the sale was illegal ; first, bemuse the vi}li||j^ 
sold as* a single* estate constitute, in reality, four distinct pro. 
perties; secondly, because, on the day of sale, before the auction 
took place, he had tendered to the Collector the whole amount 
of the arrears, which was however refused, as proved in Jhe Zillah 
Court by the evidence of eleven credible witnesses ; and thirdly, 
because half of mouza Hamgurh, the properly of oiber persons, 
had been sold as a part of his estate, whereas in reality he 
had no right or title therein ; the mortgage having been paid 
off, and a transfer of ngm<^ applied for to the Collector, a con. 
siderabie time previofis to the sale. 

On the part of Government, and the auction purchasers, it 
was contended, that, on the death of their father, Sobnarain, 
Hurshunkernarain and lialnarain had succeeded to the property, 
of wluch he was the registered proprietor, as a joint and undi. 
vided estate, the revenue of which had alw^s been paid in 
the gross, without any distinction or specificatim of separate ae. 
counts and that it was not the custom in the district of Saruiiy on 
the acquisition of any fresh landed property^ to have it formally 
incorporated with the estate, of which a person might*be in posses, 
sjon previously, though the whole was considered to oonstiUite one 
single estate. Accordingly, on arrears becoming due from the 
plaintiff and his brother, the^ whale of their property in purgunna 
Bal had been sold, and th^ biile was afterwards confirmed by the 
Board of CommlBsioners. 

With regard to the allegations oiy|,he plaintiff, relative to the 
inortmge on half mouza Ramgurh imving been redeemed, it was 
stated, that the deed of mortgage had never been produced in the 
Collector’s office to be excelled, as requir^ by Ikw ; that Hurshun. 
kemarain Imd applied for a transfer ofmames ; but, as the estate ^ 
was a joint and undivided one, the transfer could not be sanctioned, 
without the consent of Lalnarain, who, although called upon, had 
never expressed his concurrence. On the contrary, in the petitions 
be had presented for a division of the joint estate, he*had always 
jBcntioned this very of monza Hamgurh as ^a part of the 

ioNip^y to be divided, and the revenue assessed upon it was 
»varsaldy paid with that of takxdr Tajpoor, &C. 0 

The ^legations of the plaiiftiffi with regard to his ten4^r of the 
amoant of the belaaces, 4» whhfo the estate was <^advejuieed for 
V Ipe, thqy denied. The sale wes postponed till tlfiree o’do^ iBHhei 
the plaintilfo wore repeatedly called on. to jpay Ihu 
abears: and, in oonsequenee of their negle^ing to do so, the sale 
rr. 


le SaroB 2SI^ tet^ 

^ w 5Ssa^* 
Thud dudges»aiMl uUieis, 





SSb , CASES IN THE StJBDER BEWANNY ADAWLXJT. 

18^9. too{c place. • The 'witncMes cited by the plaintiff, in suppoH of bia 
were all his own dependants, and their evidence had 
nin Singh edisproved by many respectoble persons, who were present at 
and others, the time, and, from dheir position, better able to depose to what 
«.Hursbua- had occurred. 

kmmiii « "Jl^alnarain and the Ij^eirs of the late Gk)laab Sahee, who were 
* * nominal defendants in the present suit, confirmed the statement 
of the plaintiff ; the former with regard to the mouzas in question 
forming four distinct properties, and the tender of the balances ; 
and the latter with regard to the redemption of the mortgage on 
mouza Bamgurht aiid the .application for a transfer of names. 

The Second Judge of the Patna Provincial Court passed judg« 
ment in favour of the plaintiff on the 1st of February 1826. He 
observed, that at the formation of the decennial settlement, in 1197 
F. S. ialook Tajpoor, dec. mouzas Chumariah and Dhansideh, and 
* mouza Ranigurh, .were assessed as distinct estates, and at different 
rates. It was admitted by the Collector in his reply, that Sobnarain 
was recorded^as proprietor of them at different periods ; and neither 
he or his heirs ever applied to incorporate the property subsequently 
acquired with the original ancestrel estate. Under these circuni« 
stances it was clearly improper to sell the ;^vhole as a single estate, 
especially as the balances, when compared with the sum realized by 
the sale, were so inconsiderable, that the disposal of a part of the 
property would have been amply sufficient to satisfy the demand of 
Government against the proprietors. The mortgage, moreover, on 
a moiety of mouza Ramgurh, had been paid off, and application 
made for a transfer of names to the Collector's office, upwards 
of eighteen months before the sale : and (umsequently the property 
of other persons had been illegally sold for arrears due only from 
the plaintiff’s.estate. * 

In his letter to the Commissioner, under date 30th of May 1817, 
the Collector himself stated, that at the sale llurshunkernarain 
had a bundle, but whether it contained money or not was little to 
the purpose, as he refused to pay down tbe money until the sale 
of Tajpoor had actually taken placi% and had not presented a 
cheUfitm** From this it might he inferred that frBe plaintiff had 
really brought with him the aifount of his balances ; and if the money 
was refused because he Had not produced his c/teliaun, such a pro. 
ceeding was improj^r, as the only use of a chellaun was to shew 
what was due, and this could be ascertained by reference to the 
' 9Pcutil bakee papers, or thl notification of sale. It was however 
unnecessary to call for evidence as to this fact; for whether tlie 
alleged tender of the money were proved or not, it would not 
affect the other informalities observable in the sale. The Board, 
moreover, in their letter of the 1 7th. of December 1817, to the 
Collector, regretted' thaf, under the Srqpcuinstanoes of the case^ 
the sale ri^ould have occurred, and enjoined greater caution in 
future* He therefore annulled the^ sale, and awarded the plain.^. 
tiff and his brother, possesion of ^ their mipective shares, 
making good (hq. amount the balantes for which the esta^::3 
had iwn sold. The heirs of Golaub Sahee, &c. were awasdi^^ 
IkMsession of half mouza Bamgurh, on reimbursing the pla intjff ^v. 
tkdr pr^rtimi of the expehces otf the suit ^ Government wonl S 
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declared li^le for the coaU of the plaintiff;: and bis brother T^i- J8». 

naram, who in reality was a plaintiff in the case. ,The iitto — ^ 

defendants were, ordered to pay their own co6ts,« and tlte feicC* 
realized by the sale to be refund^ by Oov^rnment. ^ JJJJl SSew, 

Burmdeonarain Singh^ Kishendeoiiarain Single, Bishendeonamin %*• Hmhinkl 
Singh^ and the heirs of Munbadh Sahoqa the auction purchasera; iccnniflntm 
appealed to the Sudder Dewanny Adawlul. • Siagfa. 

Mr. M. H. Turnbull^ before whom the appeal was first heardy 
recorded his opinion on the 19th of November Ui29y that the 
judgment of the lower Court wasy for the reasons set forth in*ity 
perfectly proper and just* and must be upheld. The vage however 
involved two points of a novel cbaractery and which appatpntly 
had never been determimnl in a court of law. In the first place, 
the villages sold as a single estate were assesstd at tl;^ decennial 
settlement in 1 197 S. in the names of difiewmt {>ersons» as four 

distinct and separate estates. Sobnaraiiiy the rc'spondgnt's father, • 
was at that time only in possession of one« oT tln^in, viz. t^look 
Tajpoor, but suljsequently obtained posst^ssiou, at different periods, 
of the other three by purchase and mortgage ; but no applic*ation 
was ever made to the Colle<‘tor to incor^rate them with has 
original estate. Not\^th^nding this, ‘the whole of them had 
been, sold by auetidn, for arrears of revenue, although from the 
trifling amount of the balanites, c*oni}>ared with tlie large pri<!e 
realiz^ by the sale, it was evident tliat a disposal of a part of 
the property would have lK»en sulficient to satisfy the claims of 
Government. In the next place, one moiety of iiiouza Ramgurh 
hadlieen sold with the respondent's property, altbougli the mortgage 
under which it had come into the possession of Sohnarain, the 
respondent's father, had been paid off, and asi application made to 
the Collector for a change of names in tins record;^ upwards of a 
year and a half before the sale took place. Under these clr- 
cumstanci's he considered the sale to liave been illegal, and would 
confirm the Judgment of the lower Court, aiid»disiniss the appeal.. 

As, however, the case might hereafter he cited as a precedent, he 
thought it advisaliie that the final order should be passed with the 
concurrence of Iktiother Judge of the Court. 

Mr. Ross, before whom the case next laid, observed, that at 
the formation of the decennial settfemena in 1197 F. S. talook 
TaJjwor, inouza Ramgurh, and inouzas Chunmriah g|id Dhfluiadeh, 
were assessed as three distinct mehals. Soonarain, who at the 
time was the proprietor of Tajpoor only, subsequenily, at different 
periods, became possessed of the other two by purchase and morU 
gage. But as neither he nor liis heirs had ever made an appJica. 
tion for their union to the Colle^r, under section 6, i;pgulaUon 
1793» and section 6, regulation 19, he was. of opinion 

t^at the sale of all the thgl# mehals in oife lot, as a sitmle estate, to 
jpealize arrears of Government revenue, was illegal^ lie therefore 
;n«||iciimd with Mr. Tumbuli in confirming the decree of the 
jfeiliia Pfovincial Ciburti, and dhmiisaing the ajipeal with eosto* 
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PRINCIPAL MATTERS. 


ACKNOWLEDGMEUj;rS.^ 

1 Claiis to the poweMian of certain vil* 
lagea onder an Jlcmmama, or written 
acknowled^ent from the conditional 
pnrchaaer, alleged to have been exe- 
cuted nine yeara after the sale had 
become abecmte: claim rejected, the 
agreement being not proved, or though 
proved, being eiUier without a conii* 
deration or the condition violated by 
the claimant. 

ACT OF PARLIAMENT. 

1 Held that the provisions of an Act of 
ParKament come into operation from 
the date only on which the regula- 
tion having reference to it is pro- 
mulgated. ^ 

ACTIONS. 


f The heira of a deeaaoed Hladoo in 
Shahabad being a real and an adopted 
•on : the adopted son takes one*fonfth, . 
and the real ton thiee-fourtha of hia ' 
property. 96 

S A woman waa authorised by her hua- 
band to adopt an individual named ; 
or, in the event of anv bar to hia affilia- 
tion, any other Brahmin *a son. The 
individual named was adopted bf^her* 
and died some years af^||rwiMPda. Held, 
that she incompetent, nadar the 
terms of the authonty given, to mako 
a second adoption. ^ 918 

4 A woman, after her btiahand’a dcathp 
is incompetesd to give her ^nly son in 
adaption, aa without 

authority previously given by her de- 
ceased husband. 990 


• AJt^lENAtlONS. 


1 The dnasn of an agent for aaltpetro 
having executed an engagement, mak- 
faif himaeir responsible fin the foifil- 
Bient of dbeir engagements by the con- 
tractors, who received advances 

for the supply dial article, they 

having aJraaoy fnmiehed eecuiity $ held 
w k, *• 

kgainat the dnsaa, tdthout nifillonce 
40 other sttseti^ 996 

&: ... JKDOmOMI. . ... 


tim "mMtimi- 



hnid tiia dtidilifiip^'' 




t By the Hindop law a mother eenaet 
aii^ate at pleasure au aaute wbids 
she inherits from her aom On heif 
death it gees not to her oiAhebnii but 
to the nearest surrivmg hefir of her 
deceased eon. 

9 A ZumiiMMlar in Beigat told naffi of 
has anoeatiol ealatat to^his molW for 
hor ^MatfoAoce, on oondilion of bar 
• bindiDig herself not to alianato tho, 
propoity, but foave it to his sen onher 
Sfosih. Hold, that fuefa a tnnianetioB 
did not t ii wlnkte OM^ZumoohdaPa 
that pmjperty, 01 ^^ 

; natte hiimSSm 

thrSS!^ 

■■ ': 8.b :V 
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Bengal, a aon^liaa no n||!8t in the aa- 
ces^t property inhmtedby hia father, 
«luimg his fffther*s life. St« 

S By the ifindoo law, a daughter has 
no power to tdienate by gift j|ier anc6s> 
trel property, to the detrixnlNit of the 
either heirs of her father. 330 

4 Khwa^ee land, appropriated to defray 
the ezpences of the worship of idols, 
cannot be alieoated by the Slmaifo as 
to terminate the right of the idols in 
the net rOyenue. Such sale set aside, 
as inconsistent with the Hindoo law 
current in Bengal. « (H3 


APPEALS. 

1 The ProTincial Court having refused 
* to admit aiv» appeal it^formd pauperu, 
on t^e merits of the case,^ and without 
reference to the/)oe9tioii of pauperism, 
held that such order is final, and not 
open to a special appeal. 103 

S In a claim for wasUautt the* Provincial 
Court having awarded interest for the 
whole period (13 years) during which 
a se]iaraie suit for the lands was de- 
pending, and interest on that amount 
from the date of their own judgment, 
the Sudder Uewaimy Adawlut reversed 
so much of the decree as regarded that 
interest, and aivanlod the principal of 
the vmiUiut with interest from the date 
of the instftutiou of the suit for woiilaut 
in the ProviiMfial Court up to the date 
of the Sudder Dewanny Adawlut's 
decree, and front that day till payment 
should be made. 170 

3 With a view to procure the execution 
of a decree passed in favour of the re- 
spondents, but which bad beefi ap- 
yiealed to the Kiug in ObdHtcil, the 
appellant's father became surety for 
the ultimate award; in consideration 
of which he obuined from the respon- 
dents an engagement to My him the 
sum of 30,000 Hs,, vmich sum was 
stated to have heen^bolt.'owed from a 
third person on the credit of the appel- 
' lant*s fa^er. The respondents niiling 
to pay tms sum at the time stipulated 
in their bond, the appeUant wgs served 
with a notice, that he would be sued 


sled, the Peovincisl Court adjudged 
payment of a third of the amount 
claimed to be made by one of the de» 
fendadts, as a fine f» his connivance, 
but on appeal pieferred by him, the 
Court of Sudder Dewanny Adffblut 
reversed this order as being unwar- 
ranted by the regulations, and incon- 
sistent with the practice of the Civil 
Courts, 308 


ARBITRATORS. 

1 Claim to set aside the award of ar- 
bitrators, after a silence of ten years, 
dismissed. * 40 

AWARDS. 

See Arbitrators, 1 

BONDS. 

1 Claim by appellant to recover a sum 
of Aondy on a bond. The bond b«*iDg 
given in lieu of principal and interest 
due on two former bonds, which were 
executed in favour of the plaintifi', 
while he WB» acting as mokhtar and 
guardian of the parties bound by them, 
and the third bond being also executed 
under similar circumstances, the Court 
ejected his claun. 17 


CIVIL COURTS. 

1 In suit for money end property em- 
bexzleti, the Provmcial*Couit adjudged 
payment of a third of the amount 
claimed to be made by one of the 
defendants, as a fine for his conni- 
vance, but on apfieal preferred by him, 
the Court of Sudoer Dewanny Acbiwlut 
reversed this order as being unwar- 
ranted by the regulations, and incon- 
sistent with the practice of the Civil 
Courts. 368 

3 An award greater than the sum sued 
for being given in the Zillah Court by 
a decree, which was afterwards revers- 
ed in the Bfeovincial Court, the oosts 
in the latter made payable by the 
party only cm the sum originally 


for the same in the Saprsme Court ; 
whereupon he paid the amount. Hehl 
that in this case the msppnddbts were 
liable to fefiiud to the appeUaot the 
amount so paid by hiip, together with 
the charge for the notice, and this' 
without reforeaoe to the< foct whether 
^6 aihouat of the V>nd waa hctually ' 
^^tmiued by the api^ant'a fother or 
net. 363 

4 In suit for moaev and DZOuectY edibes- 


CONFISCATIONS. 

1 A nose of land oonfiaented on aeopiiait 
el a seriimsafiHylmtimeAimeMp* 
ants, umier Section 6, 

1733. . S 



INDEX. 


CONTRACTS. 

1 Tli« d«iea» of an agont for 8alt.pety« 

liaving executed an engngei^eiit mak* 
ing himaelf- reaponiiible for the fulfil- 
nent of their engagements b^r the con- 
tractors, who had received advances 
for the soptdy of that article, they 
h:iving already furnished security, held 
that an action by the agent will be 
against the. dewan without reference to 
the other sureties. 238 

2 With a view to procure the execution 

of a decree passed in favour of the 
respondents, du( which had been ap- 
pealed to the King in Council, tlie 
appcHant's father became surety for 
the ultimate award ; . iu consideration 
of which he obtained from the re- 
spondents an engagement to pay to 
him the sum of SO, 000 lU., which sum 
was stated to have been borrowed from 
a third person, on the credit of tlie 
appellant’s father. The respondents 
failing to pay this sum at the time 
stipulated in their bond, the appellant 
was served with anotic^, tlmt bt would 
be sued for the same in the Supreme 
Court ; whereupoiiho paid the amount. 
Held diat'in this case the respondents 
were liable to refund to the appellant the 
amount so paid by him , together with the 
charge for the notice, and this without 
reference to the fact w^hether the amount 
of the bond was actually realised by the 
appellant’s father or not. 263 

1 A Zumeendar in Bengal sold part of 
his aucestrel estate to his mother for 
her maintenance, on condition of her 
binding herself not to alienate the pro- 
perty, but leave it to bis sou on her 
death. Held, that such a transaction did 
not terminate the Zumcondar’e right in 
that property, or bar the alienation of 
it, by him and His mother jointly, to 
the prejudice of the eventual heir. By 
the Hindoo law, cuirent in Bengal, a 
son has no right in the anccstrel pro- 
perty inherited by his father, during 
his father’s life. 322 

r A woman, in oxchango for a ehumpa- 
kuUti or' necklace, gave half of her 
property to another person, on condi- 
tioB that the latter snonld not alienate 
ii, but leave it, on her death, to two 
individufai named in the deed of con- 
veyance. Held that the tinagaction, 
bemg a |^t for a consideratioifl was, ac- 
cording to Mahommedan law, in rsalitv 
>n sale ; that the conditions of the <!feea 
were not binding ; and that, on the deaih 
vendee, the property «*e- 

>4g|»d to her beira, to the ezchwuin 
dfibe persons in whose laTour those 
^:^ttiikionewmiBiide^ ^ 3M 


m 

5 Accordiigf to Hindoo law, a minor can- 
not execute a t«ase,.or enter into any 
other engagement : and a clainf founded 
thereon will not He a^inst turn otdiis 
surety, the transaction beAg void, «6 
initio^ # s S39 

DECREES. / • 

1 A decree having been passed by the 
Patna Provincial Council for the re- 
storation of an estate (which had. been* 
illegal] V sold) to one member of an 
unt^vided* Hindoo fanuly, on repay- 
ment of the purchase money, and it 
being presumablft that the right of other 
branches of the family had always been 
kept alive, their respective shart s were 
decreed to them without subjecting 
them to payment of any part of tlu!> 
purchase money, wiifch, it teas pre- 
sumed, flhd l>een defrayed otft of the 
produce of the joint proj)erty. 1 fi.'i 

2 -I’hc decrees -of the ^(jourt below 1:>eing 

reversed by the Sudder Dewan uy 
Adawlut, owin^ to the proceedings in 
the Zitlah Coiin not having )>eeu con- 
ducted agrf>eahly to the reflations, 
it was ordered, that the suit should 
be tried Ue mvo ou the original stamp 
fees. 173 

DECISIONS. 

1 Held that the (.'ourts are not at liberty 
to question tlie merits cif h final derision 
passed by any authority liaving com- , 
]»etent jurisdictioti, whether on the 
allegation of such decjsioo having 
l»een contrary to law or wrong as to the 
merits. 'J*he decisions hcry alluded to 
pasw|d by the PaUia Council in 1777, 
and of Patpa City Court in 
1796. 137 

DEFJIS. 

• ■■ 

1 Claim to set aside a deed of sale dis- 
missed 9ht ;the right of a third party 
dociared to be not afiTected by tb€k 
decree coufiming the sale. J8 

DIVISIONS^ 

1 The mother and v^dow of a brahmiu < 
divided bq^ween them his propertv, 
constscitfg of dewiitivr land, and right 
of officiating in a temple, reserving to 
each the power of alicnatuig her own 
Ihwre. &eh partition^ invalid by ibe 
Hindoo Imsr, in cdnseqpence of tie in- 
competency df the parties ^and ,a |ale, 
execitted by t|m mouMt on the mm 

.of it, set aside. ^ 
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pA •& iiiTaliig^dppdof ESi^iiieAt aip 
not binding. Kenimcintion of inbe- 


1 The i|tMidqit rtpiSred in ombink- 
Aent» wbeioby tbo imt 9i tbo «ppel> 
Unt wsf find under wnbir. On the luit 
of Uie latter, it appealing the the em> 
bankment onia not in ezietence when 
kbepardea purchased their estates, the 
bud^r Dewanny Adawlut decreed that 
, «he embankment, should be hrokea 
doefn, and awarded damages to the 
appellant. 8 

EVIDENCES. 

e 

i Claim to mcover money wider a bond ; 

dismissed : the Court not believing the 
, evidence of the. witnesses of the plain- 
tifl^,;dl^dy owing to their want of re- 
spectability. * 90 

S In an«. action for debt, the boitower 
pleads repayment^sn^ produce! receipts 
on paper stamped siz years after j^e 
date of their eiecution. Held that 
such documenfs were inatoissible, and 
claim ac^udged foP this and other 
reasons. 106 

8 In a claim to hold certain lands as rent 
free, a aunnud of the Zemindar was 
produced, dated in 1196, B. S. pur- 
porting to be a renewed one in con- 
sequence of the destruction of the 
former title deeds , but there being no 
other proof of the claim, it was held to 
he inadmissible and dismissed mccord- 
ingly. jf28 


ritance in mis-tUne of aneMtor null 
mad vqid, claim to which may be 
prefenn^ at any subsequent period 
without limitation. 810 

f A woman, in ezchange for a ekumpa- 
kulUe, or necklace, gave Half of her 
property to another person, on con- 
dition that the latter should not alie- 
nate it, but leave It, on her death, 
to two individuals named in the deed 
of conveyance. Held, that the trans- 
action, being a gift for a consideration, 
was, according to Moohummudan law, 
in reality a sale ; that the conditions 
of the deed were* not binding; and 
that, on the death of the vendee, the 
property would descend to her heirs, 
to the exclusion of the persons in 
whose favour those conditions were 
made. 334 


GIFTS UNDER THE HINDOO 
LAW. 

' " r. 

1 The gift of an annuity, made by a Zu- 
meendar during his life time, to' a 
younger son, in lieu of his share of 
the zumeendjupee, held to he heredita- 
ble. 338 


HINDOO LAW. 

t A claim to an ancestrel estate dismissed 
under the Hindoo law of inheritance. 


c FRAUDS. 

1 Held that the negotiator of a forged 
draft or hill .of ezcbaiigeMJV||eiving 
the amount thereof, is tia% to re- 
fund on a suit against him 1^ 
drawee; the payees named in Uie 
draft being unknown and ^e for- 
gery proved. 890 

8 The respondents had coUiwvely creat- 
ed a fictitious UUotk in favour of the 
* appellants, to evade a decree passed 
'against them in another soil, and were 
now obliged to plead their previous 
collusion in bar to the suit brought 
against them fQ| possession of that 
very tulssk. 341 

' V ■ ,v .V ^ *i 

GIFTS UNDEB THE MOOHUNDMHJ. 

DAN LAW. 



The appellant having entered into an 
agreement with a person to g^ve him 
up one half of the estate claimed by 
hunif a decree should be jpassed iu 
his favour, on consideration of that per- 
son's advancing tbs money required 
for the costs of suit : the Sudder De- 
wanny Adawlut held the transaction 
to he illegal, and ordered the agree- 
ment to be cancelled before they would 
admit the appeal. 18 

8 The widow of a rister's sen (en whom 
the estote had devolved) tabes the 
estate, ncoordittg to the Hindoe law to 
Uie exclusion of the rietor herself. 4r 
3 Actiott to recover {arofits of a pert* 
nership m tcade entered Into witbont 
any written sgreement. According to 
the Bihdoo law, though it is unlawhd 
; Iu hrahmane to traSIc, yet on chwing 
their aecouuts they are entitled to 

i The of n Hindeo# irlin diod 

withenl; childMn, has aha pamat ad; 
^ making n gifr of dd 
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hoibtnd’t piop«rty,for his i^niitusl 
benefit; bnt siwh not eppeering to 
the Couft to have been the bliject of 
the gift in the present inetance the 
claim of the donee was disallowed. 
Property which had devolved on a wi- 
dow at the death of her husband with- 
out efaitdien, goes at her death to her 
husband's half brother, to the exclu- 
sion of bis maternal grandfather's bro- 
ther’s grradcbildren. 1 17 

5 Sale of joint landed property, situated 

in the district of JMtrzapore, by one 
partner without tho consent of the rest, 
•et aside as being contrary to the Hindoo 
law, and there being evident over-reach- 
ing on the part o( the purchaser. 1 58 

6 According to the Hindoo law, as cur- 

rent in Bengal, the gift of joint and 
undivided property to the extent of 
the donor’s share is valid. 196 

f llie mother and widow of a brahmin 
divided between them bis property, 
consisting of deu'vttur land, and right 
of officiating in a temple, reserving to 
each the power of akenating her own 
•hare. Such partition widia by the 
Hindoo law, in consequence of the in- 
competency of the pafdes ; and a sale, 
executed'by the mother on the strength 
of it, set aside. 337 


INHEKITANCE UNDER HINDOO 
LAW. 

t According to the Hindoo law, as cuj^- 
rent in Bengal, the gift of joint and 
undivided property to the extent of the 
donor’a share is valid. 196 

f By the Hindoo law, a mother cannot 
alienate at pleasure an estate which 
•he inherits from her son. On her 
death it goes not to her own heirs, but 
to the nearest hurviving heir of her 
deceased son. 310 

S A Zumeendar in Bengal, sold part of 
his anoestrel estate to bis mother for 
her mamtenance, on condition of her 
binding herself not to alienate the pro- 
perty, hnt leave it to his son on her 
death. Held that such a tnuwacuim 
iBd not tenninate the Zumeendar • 
right in that property, or bar the alie- 
nation o# it, by him and his mother 
jointly, to the prejudice of the eventual 
heir. By the Hindoo law, fiutnnt in 
Bengal, a son has no li^t in the 
naeestrel pnmeny inherited by^his 
father, during his ihtber's life. ^ 

4 By «ho Hindoo law, m dmighter has no 
Boaror to ateo nats by gift hen nnceetrel 
■lOMity, to the detrisMnt of th# other 
SSn Of hof ftrther. 350 

ftByihniliuionlmr, as cnMUintiie 


west, n widow does not inherit the 
prepay of her husband, whpn held in 
copucenary, but oniy when held in 
•everalty. la the formex rase she is 
only enutled to mamtenance out of 
it. * 330 


INHERITANCE UNDER KOOUUM* 
MUDAN LAW. 


1 The* heirs being a , widow, a son, 
foifr daughters and three eons of a de- 
ceased sun, the property will, accord- 

* ing to the Moohummudan law of in- 
heritance, he made into 193 shaies, of 
which the widow will take 34, the sou 
43, each of the daughteis gl, and eq;:h 
of the grandsons 14.^ 331 

t Accortuag to the Moobummndan law, 
the heirs bemg a ton and daughter, the 
property will be made into thiee 
shares of which eiiqson will get two 
and the daughter one ; and the sister 
being sole heir will take the whole 
property, being enutled to one-half as 
her specific share, and to the other 
half by the reUim. 347 

3 The heirs being a widow, a son, and 

two daughters, the property should, 
according to the Moohummudan law, 
he made into thirty -two parU, of 
which the widow is entitled to four, 
the sun to fourteen, and the daughU re 
to seven eat b. 360 

4 A wonAn, in hgebange for a ckuw- 
pakulUe, or necklace, gave half of 
hci properw to another person, on 
condiuon bat the latter should not 
alienate it, hut leave it, on her death, 
to tpo^intUvidoals named in the deed 
of conveyance. Held, that the trans- 
action, being a gift fur a consideration, 
was, according to Mabomedan law, in 
reality a sale that the conditions of 
the need were not bmding ; and that, 
on the death of the vendee, the pro- 
perty would descend to her heirs, to 
the exclusion of the persons in whgffi 
favour those conditioxu were insds. 334 


IKIIERICANCE. 


t Paititioo ef an arcestrel estate 
the beinfdljscreed in opposiuon 
claim of one heir to hold the * 
an indivieible estate. 
t Claim bn lespondent^fae a 
in ancestnri 

deceaswl hjthmi and h& 
dismissed, as it npMUnd tlMi 
bBrimnd disd bsCsfnir Mm 


among 
to the 


9 
of 
fta'ber 
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i^i) 

brothers. 8he was declared entitied to 
maintenance onlj. * 80 

$ Claim (R>,rede«n a village mort- 
gage ; plaj^tiiT allowed to recover half 
of the vilii^ by paying one half of the 
mortgage money , that being V\ie por- 
tion to which he waa-deciared en- 
titled^ hv the law of inheiitance, as 
heir to the original mortgagor. 38 

4 A case relating to the succession of 
an estate in the JungU MihaU, where-, 
in it was datennined that, agreeably to 
family usage, the brother of a djsceased 
childless Uaja should takd his ^tate 
to the exclusion of his widow. 57 

5 Claim b the moiety of an estate in 
Ziiltth Bhaugulpoor disallowed, on 
proof (hat the estate had always de- 
volved on the eldest aon, or nearest 
r?ieir of the deceased proprietor, his 
other heirs being entitWd merely to 
food aifd raiment f^m the estate. 68 

6 The estate of a Hindoo adrarded to the 

sons of his dauglrier, in preference to 
the grandsons by lineal descent in the 
male line of his full brother. 67 

7 I'he heirs of a deceased Hindoo in 

Shahabad being a real and an adopt- 
ed son; the adopted son takes one- 
fourth, and the real son three* fourths 
of bis projierty. 96 

8 The nidow of a Hindoo, who died 

without children, has tlie power of 
making a gift of a portion of her late 
husband's property for his spiritual 
benefit; but such not appearing to 
the Court to hare l}cen the object of 
the 'gift in the present initance the 
claim of the donee waa disallowed. 
Property vriiich had devolved on a 
widow at the death of > her husband 
without children, goes, at her death, 
to her husband's half-brother, to the 
exclusion of his maternal grandfather's 
brother’s grandchildren. 117 

9 A Mokurreree pttM, executed by a Ze- 
mindar in favour of tbe ColHctor's 
Hgu'itv, being declared void under Sec- 
tion 13, Regulation 8, 179f> tbe beirs 

^ of tbe deuHin ordered to relinquish 
possession in favour of the heirs of the 
Zemindar, in , consideration of their 
minority and other circumstances ; 
though tbe death of the Zemindar 
took place eighteen years before the 
institution of tbe suit. ISO 

10 The respondent claimed to vetain 
. possession of certain laadf On the plea 

of gift from a Hindoo widow, by 
whom they bad been takon on her 
. buaband’s dearth on a diviffion aamg 
the heirs. Held that the plea was not 
prdived^ sSad that, at h 1 events, ^e 
gift would have been uvraUd without 
Ihe consent Sf the hein* 148 


E X. 

11 Sale made by the administratiix of 
the real estate of an intestate held to 
be invalid, under the English law, at 
the suit sf the son, who was declared 
entitled to recover possession, on re- 
payment of the principal of the pur- 
chase money. 843' 

18 A woman was authorised by her 
husband to adopt an individual named ; 
or, in tbe event of any bar to hisafiilia- 
tion, any other brahmin's son. The 
individu^ named was adopted by her, 
and died some years afterwards. Held, 
that she was mcomi)etent, under the 
terms of the authority given, to make 
a second adoption. ^ 318 


INTEREST. 

1 In a suit to recover a debt, the Pro- 
vincial Court awarded the principal 
with interest to the day of payment, 
provided such interest did not exceed 
the principal. Tl»e Sudder 1 Jewanny 
Adawlut^alJowed tbe principal and an 
equal sunt fon interest, together with 
interest at 18 per cent, on that ag- 
^ gregato sum from the date of their 
decree to the day of payment. 95 
8 Interest exceeding the principal may 
be awarded when the excess has ac- 
crued subsequent to recourse to law 
for the recovery of the debt. 861 


LAND REVENUE. 

1 In a suit for i^session of an estate 
by certain Zemindars against a farmer, 
w^ho claimed the right to hold the lands 
on a perpetual tenure at a fized^yMmma, 
judgment in favour of the plaintififs ; 
the defendant not being able to sub- 
stantiate his plea : efjd a claim to com- 
pensation, preferred by the same plain- 
tiffs, for sai/tr duties, resumed from a 
Gunge which had been established by 
the larmers, rejected, as not belonging 
to the proprietors of the land ; but the 
l^incial Court having adjudged that 
neither party had a right to compensa- 
tion, so much of their decree was 
reversed, tbe point for decision being 
etmply, whether or ngt the right lay 
in die claiinints. 801 


LAND TENURES* 

1 In a claim to hold certain lands rent 
Irae, there being no suntmd and no* 
proof of the lands having been hold an 
lakkirttf mce 1765, the CbiiTt rejected 
a doGvaiaat pttr|(» 9 rtiag to ha anaate 
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him the Collector in irST, cm the 
gioundst either that it wee n forgery* 
or had been obtained by fraud or mis* 
repreaentation. • 155 

g On the forfeiture of a pictiila tenure 
for ajrean of rent* thednipi/tffa 0 tenures 
under it cease also j though the holders 
of them be not defaulters* and though 
subsequently to the default of the 
gudfUr puhieedar, the Zemindar may 
have recpiired them to pay their rents 
into his cutcherry. 179 

3 In a suit for lands {raudolently alie- 

nated by the manager as rent-free* since 
the Company's accession to the JDe- 
wanny, held that the rules relative to 
resumption of rent-free tenures do not 
apply. g08 

4 lield that since the perpetual settle- 

ment* a claim for Aiitokuddimee chow^ 
draee or chuhUtdnree dues* will not lie 
against any Zemindar. 915 

5 In the case of an illegal resumption of 

two moiittu which had been conferred 
as an hereditary rent-free tenure on 
the ancestor of the cJaimagg before the 
Company's nccessioo^to fhe Ifewanny* 
it es'as held by the Court of Sadder 
Dewarmy Adawlut that the claimant 
was entitled not only to the Govern- 
ment share of the rents but to the 
abfol#te possession of the lauds, with- 
out reference to the proprietary right 
in whomsoever originally vested ; the 
grant having been unlimited r although 
at one time a money payment had been 
made in lieu of it, apparently by con- 
sent of the grantee. 919 

6 A claim preferred by any other than 

the original MiJcurreetiar or his as- 
signees to share in the heneiit of 
nuikun'erse tenures granted by Mr. 
Law in Zillah Bebar, held to he inad- 
missible ; cosharership in the miikeeui 
originally not cbnfenriug title. 996 

7 Lands held at an invariable quit rent 

by the appellants and their ancestors 
under nu^urreree jHftluhti for a period 
of thirty -eight years* held not liable 
to any enhanced assessment though 
the grants did not specify that the 
tenure should be hereditary. 971 

6 BeJd that a mokurrene tenure* con- 
firmed at the decennial settlement by 
Government* when all the circum- 
stances connected with the original 
grant were known* cannot Hegresumed 
on the ground of want of i^thority in 
the original grantor after an interval of 
twenty-eight years* during which^iine 
the rent had been paid at an invAiable 
rate. • • 975 

9 Cectton lands in Zillah Seharunpoor 
wesre fdaimed to be held rent-free* in 
!rirt9t 4f two mwKwU gutted by 


Madhss Bee Scin^e* ane of which* 
dated 99 Zeetad* 97 Jalost* conferred * 
the Mouaa in qneetion <pi miMud- 
mask on Shah Abdooll^* and other 
fukeers* hut had never been registered ; 
Che Mer* dated 8th8haban, MJuinot^ 
confirmed ishe grant of the Mouaa to 
Shah AbdooUah* Shah Haini(4t.^ollafa* 
and DihgT’ fukaen, and had been duly 
registeredf, but did not distinctly specify 
the nature of the tenure inceoded tp 
be conferred* The Court of dSudder 
Dev^ny Adawlut* finding that the 
Mouaa In question was registered in 
tllb quinquennial register, as a muddud- 
mask tenure conferred by itladlio Kao 
Scindia on Shah AbdooUah and other 
fukeers* on the 99 Zeekad* 97 JuUm : 
and concurring with their law ofiicem^ 
in opinion* that the intention of elio 
grantor tifconfer a ^lermanent tenure * 
w'as clharly infegrihle fronAhe words* 
“ and othei^ fuktem,** which occurred in 
the iunnnd dated ^ the year 39 Jukmt • 
and which had beets duly registrre<l ; 
and adverting to the fact of the ^ 
grwtees and their descendants having 
enjoyed uninterrupted possession of 
the Mouaa till its attachment on tho 
part of Government ufdield the claim* 
and decided that the lands were not 
liable to resumption and assess- 
ment* 319 


LEASES. 

1 field flliat the* mfteuwt, or superin-* 

tendant of a religious establishment* 
is not coinj>eteiil to gAnt a lease of 
the lands appertaining to the establish- 
ment for a longer periqd*than his or 
her own life. 1.51 

2 Pottahs granted by the ostensible 

auction purchaser of lands and con- 
ditiouing tliat at the end of ten years 
the 4gase should continue on tho same 
terms* (it being then by the 44th regu- 
lation, 1C93* not legal to grant a longer 
lease than ten years) held to be bin^ 
ing against the real purchaser ana 
go^ against bis claim to enhanced 
assessment at the end of the term* * 
without however affecting the rights of 
Govenuaent or any future purc'haser 
of the whole perguuna* in case of pub- * 
lie sale foa arrears. 1 93 

3 A lease* ^pwDted in consideration of 

an advance of a sum of money held to 
be equivalent to a mortgage* and the 
lessee dgplared liablevfor such surplug 
proceeds of the estate as remgiiied 
after he haAealiaed htspAneipal^tli 
interest. 951 

4 According to Htndoo*law* a arinov 
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cuuiot «aBec?it^ « Itm, Into 

■ny ft ^clftim 

foftBdo 4 L,An«! 9 ft will not Jio i^ttonit 
biSa 01 lip jnmrty, tbo tnauftedon 
. Mftg Ufyia* o^Mw. ^ 539^ 


' UMlTAnolls. 

MuiUMWiAtciaiw^MWdky • KUIak 
' Conn in A. 0* I7V6» and eonftnnod 
; .)» t|io Pfo^ml Comtia A'. 0« 1797, 
tlie yurty out of pMMMton, the 
to oitOUilK btii elftim 
; Aeld tlMt m no ftcti<m 

v;i[i#:l^ jboti^d JilkAt 0« 1815, 

by the 

thft of liiaitetioii, the nmone 
Hlged the cfidimimt for omittitig to 
Ir# clein at an earlier period 
he^ig deemed iaedMcient. ft9 

A P<>e*eaeto^ of an eetate bar- 

mle,^ liiaitatiG]i-; the^ad* 
vete|^[^ai^ h?mn 9 been in poieeerion 
m aale tipwaida of 
• tw^ffy yearii 87 


IdAUK MOKtniDlM. 

*t HeTd thaia enlt will not lie against 
a UttHk or Jfeith M^iddim with whom 
the decennial oettfement was conclu- 
ded in Bhaugulpore, for Clmkiadar^ or 
Ck 0 wdrat§ xigbu or fees. 1 86 

ItOKUHIlEttEE TENURE. 

t A UthirnKm «X«ln!ted liv a Ze- 

windar in IhToar the Collector’s 
JDmimii being declared void under Sec- 
tioh 15* Begulation S, 1799» the heim 
of the PmooH ordered to relinquish 
possession in thiToux fif. the heirs 
of the Zemndw, in .oslmderfiiim of 

took 

^ nlace iWbteeh yeiri befcoe the insti- 
«ftt|oftolthe«itta 130 


MOUUipcyDAN LAW. 

A evill upheld hy whkh fthfoosQlmann 
female the whhle of her 

pimrty to ft atianfie^, llie testeirix 
himftgftft h«ii«»0m leg^ the 

wMe dr Bftjpike left 

oh|ectiAih«Hiy» tw^ of 4e ppo- 
pcf^ teoMld )um gOBM to riMHn, aftd« 
one-tlM to rim legahae. A HMoo 
isiiai will. 


E X. 

The law oiBcets of Uie duddar Be- 
wann j Adawlut declaiftd Ahak tliie Cornr 
ttudkt displace . Idm, but tlmb='tfd ^re- 
guuudy ^placed, the whoia ofi^hie 
eOcial acta aift eaiid. 49 


MORTGAGES. 

1 A oaee of redemption of mortgage, 
under a deed of moitgaga, and emidi- 
tional sale, the equity of rademption 
being aar^ by repayment of the 
money borrowed on the mortgage, 
within the. period ftf fone year from the 
receipt Iw jme mortgagor of the notice 
to pay, Swued uncUk Regulation 37, 
1806, an required in such notice. 5 
%In aiteotioai|br the recovery of a debt 
due Qoa^mortgaged property, a tliird 
c&ima a large aum 
jsnder a decision of the Sadder Bewanny 
> Addtrlui. 'The. Protincial Court a- 
warded jpi»cplaintifPs aiiOfvtain iwrt of 
their claim ; after that was pqid, it was 
ordered||hat the bolder of the decree 
of tha oaddgr Dewanny Adawlut 
should receive what^ wae due tc him 
thereon, and that the plsintitTs should 
then receive the balance of their claim. 
The third party appealing to the Sad- 
der Bewanny Adawlut, it wdl ordered 
that he should receive ^e whole of the 
sum due under the decree, before the 
plahitiSii were paid any part of their 
debt. 15 

S Claim to redeem a village from mort- 
gage ; plaintiff allowed to recover half 
of the ^lage by paying one half of the 
mortgage money ; tnat being the por- 
tion to which he was declai^ eattiled 
hy the law of inhmiUnce, at to 

the ofiginftl mcftfp^pMV . 39 

4 In a Slat to posiSHioft of cer- 

tain premise! imdiir a deed of 4ys- 
kil-uatfs, the mortgsge having^ b^ 
ftire-cloted, and the sale made absolute ; 
itappeq^ng that one rupee per cent, 
per meHtem was the sum etipulaced to 
be paid as interest in tiiie deea of mort- 
gage, bu% that the mortgagee had re- 
ceived a separate bond engsgmg the 
payment ofaa addSrional t per cent, in- 
tftreat, such; a proceeding waa held 
tft be eentnuy to the proviaioas of 
Regulation 17 of 1806, aad the claim 
wae qoc^ingly dSaallowed. 106 
ft The validity of a transaetioii of lot- 
ianoi affected by the isct of 
the parties not hftvlaftcoaas to ft Anal 
; aidSwriSBOftt ef riwirmipeoriva aceeimts 
. pveviqjH^ to the aneeiiitiim of the 
^ deed % dho conditional erilar ; neiriMur 
^ ie It aifeeted <riiA:tenft at rim wnd of 
wbli^ the ceadirieiri sale wft to be- 
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WM conelaiivi being fiwm yem) by 
fact of an exceni abc^e tbe legal 
tntoieit batiiig been feceieed by the 
conUitumat puxcbaaer in aby one year ; 
there being no trace of frand to elcide 
tbe law regarding intereat. 1 1 J 

6 A leaae granted in Consideration of an 
advance of a anxn of money held to be 
equivalent to a mortgage, and tbe 
leasee declared liable, for such anrplua 
proceeds^ of tbe estate as remained 
after be bad realized his principal with 
antereau got 

OBLIGATIONS. 

1 TheT treasurers of a Collector held re> 
8))onsible for a sum of money, said tp 
have been stolen from the treasuiy 
under their charge. 1 


PARTNERSHIF. 

... 

1 Action to recover probts of a partner- 
ship in trade entered intc^witbout any 
written agreement. According to tbe 
Hidkioo law, though it is unlawful in 
Bramina to traffic, yet on closing their 
accounts' they are entitled to their re- 
spective share of the profits of such 
traffic* 84 


PILGRIMS. 

1 The presents made by pilgrims of 
certain sects to any one of the Benares 
Gun^ufhwfrus or conductors, must be 
divided equally among them all, ac- 
cording to the usage of tbe tribe. igS 


PRACTICE. 


1 Tbe treasurers of a Collector held re- 
sponsible for a sum of money, said to 
have been stolen from the ' treasury 
under their charge. 1 

3 Tbe respondent repaired an ernbanh- 
ment, whereby the land of the appel- 
lant was laid under water. On the 
auit of the latter, it appearing that tlie 
emlrnnkinetti was not in existence 
when the parties purchased their 
estates, the Sudder l>uwann]g Adaw- 
lot decreed the embsJhment 

should be broken down, and swarded 
damages' to the appellant. eS 

3 A claim* to an ancestiei estate dtstniaaed 
uaM the Hindoo law of iiihentance. 
^flbs bsviQg entered tnto an 


tm dne ball of tbo estate claimed by 
Nfisif a deceae bo paaaid-m 


Mo * on coooidenddki^ 
son’s advancing tl|p moioiry idqntred 
for the costs of suit c tb* Suddffi De» 
wanny Adawlut bold mo traniacttcRi 
to bp iUogot* and ordered tUb agree- 
ment to bgcancollodbibms they would 
admit tbo appeal. * * IS 

4 In an actioa for the lueovoiy of a debt 
due on mortgaged jpr^peity* a thiid 
party appears and cMtme a large eupi 
under a dedsion of tito Siididor Uewa^ 
Adawlut. Tbe Provlkicial Court a- 
warded to plaintiffis jk oenain part of 
their claim ; after tpat wasj^d, it was 
ordbrsd that the bolder of*tb« decrtMi 
of tbe Sudder Dewanny Adawlut 
■hould receive what was due to him 
thereon* and that the plmintifiTs should* 
then receive the balance of tbeir ciahn. 

Tbe third party aiqfSaling to tbs Sod- « 
der l>ewaany Adawlot, it was ordered* 
that he should receive the whole of the 
sum due under the decree, before tbe • 
plaints were paSl «any pan of their * 
debt. 

5 Claim by respondent for a moiety of ^ 

an ancestral estate at heir to her 
deceased husband and his brotberar 
dismissed, as it appeared that her 
husband died before his father and 
brothers. She was declared entitled to 
maintenance only. tO 

6 Claim to possession of lukhinu land 
dismissed, the quantity clsimed being 
differently stated tit a former sutam>iry 
suit, nine years having elapsed since 
tlie distnission *oS that suit, and the* 
ttiidad prodiuxMl in support of the claim 
not being deemed sufficimit proof. 36 

7 f .^lsim to a4t aside a deed of sale dis- 

missed ; but tbe right of tf tliird juurty 
declared to be not a^ctod by the 
decree confirming the sale. 58 

8 A will upheld by which a Moosnlmaun 

female bequeathed the whole of her 
propeny to a stranger. *J1ie ufficatrisa 
having no heirs, Uie legatee took the 
whole of^her property. Had she left 
objecting heirs, two-thirds of the pro-^ 
petty would have gone to them, and 
one-third to the legat^** A Hindoo 
was appointed executor to the . wUL 
I'he law officers of the Sudder lie- 
wanny Adawlut declared that the Cstse 
might disulace him, hut that tall re- ^ 
guladr displeded, the whole of his 
official adts ate valid. 49 • 

9 A caee relating to tbe su c c es sion of 

an estfile in the JunrU IMeh, where- 
in it yiimk ^^terminedtliirt, ageeeahly to * 
faaaily usage, the brotben of a decoMed 
cbildli^sa IUj|Abould take Ibi# esffite 
to the exclusion of his widow. • 57 

10 .The estate of a Hiadlqin* awarded ta 
Che sews of bis dangbter*^ in ptefoihacn 

8o 
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. tb ^ gnndm# hy an 

tJie malfijm* ofluji fnli 
tt CHmiii Co ByrC 

iwa fU«niii«l^ } ft 
, mdmiiCfsdm«ceoiM9»oC4^ 

tlie ;CH| Ci^e 

af^pea) •mm dkeided* luultJi^ii 
. a< bfibo to tttdhice bam to given iavotir** 
able aiisw«(r< But it i^ypoaRog that 

* faia on]poiiiaoii of thn oOffoctt 

* ilm jodgmei^ 70 

IS A public aale of an eotate a^ aMa aa 

illof^l, no eng^emetkC laaving liofu 
antevad into . by ^ aamindar for tbo 
Mvanuo^ tho ylar sa aaU»^ct26a for 
tba atrem of whicU the eatate was 
bo 14«. 8t 

cOS Claim for poasaasion of an eatate bar- 
by cho rule of liinitation ; the ad- 
verae party having been ap poaaea^n 
*' under n deed if aale upwarda of 
twenty yeaxa^ ^ 87 

, 14 Claim to a aharo of cetUdn landed 
property diaaii|aCd ; aa* thopgh the 
parties were descended from the same 
ancestor, it was piobahle the piopexty 
had been alienat^ from the family ana 
,»re>acquired h^^ a diderent hcanch ; and 
it not appeatiog tliat theza was any 
trtuse of proprietary li^litor poesfssaion 
on the part of the claunaats, aiace the 
Company's accession to the De- 
wanny. 99 

15 'i'he Provincial Court having asliieed 

to admit an appeal in^vnd petuptHs, 
on the merits of the case, and without 
reference to the qufsUun of yjtuperisiny 
held that such order is final, and not 
open to<a sjsocial appeal. 105 

16 In a suit to obtain poi^ession of cer- 
tain premises under a deed of 
bU^-umJkt thb mortgage having been 
fore-closed , and the sate made absolute ; 
it appearing that one rupee prr mit. 
per fiieaism whs the sum stipulated to 

«.>wiboB^id as intetest in the deed of mort- 
ga^, but that the mortgagee^ad re- 
ceived a separate bend engaging the 
,paymentof an additional 1 psreswf. in- 
' Kterest, such a proceeding was held 
to be contrary to the ptovisiona of 
Xiegulatioa 37* of 1806, and the claim 
was accordingly disallowed. .106 

47 In an action fgr debt, tbe burrower 
pleads repayment, and inoduoea receipts 
on paper Stamped sin ^ara gjPUHr the 
. .date of their easuution. •* Bald that 
auch documents were iugUiniesihle, and 
claim i4jn thia and otiher 

reasona*' o - 108 

18 yha vaiiditet of::^a transabthm of 

not affiMdd by thevfaotof 
the puties not having -aanne to a^^final 
adjustiaMiiPal,<thai« recpec^ve.acmma^ 
ipimously to tha aaecution of ^ deed 


the conditimuU aellac i noitliair kit 
ageeted YUia term at the end of which 
tlm condkional sale was to become 
coh<4!UOi«d gvo yeara) by the 

fact of an eacooH ahoim the lei^ in* 
tetest having Imcm receiaed by. con* 

dijdoital purchaser in any one year ; 
thw being no trace of fraud to elude 
the law regarding interest. ill 

19 Held tlmtA inu will not lie against 
aljtidih.or 

the deoehnial settlement was conclu- 
ded .in Bhaun^lpora, for Chuhladhrsa or 
Chowdtau rights or fees. 186 

go Claim to certain lands dismissed ; it 
appearing from the pvidence adduced 
that the property was obtained in a 
furue grant by ^e defbndant'a ancestor 
in the name td the ancestor of tlie 
plaintiffs. 134 

gl Held that the Courts are not at liberty 
to question tbe merits of a final decision 
passed by any authority having com- 
petent jurisdiction « whether on the 
allegation of such decision having 
been ^;Qiit{pry to law or wrong as to 
the merits. 'J he decisiottB here alluded 
to passed by the Patna Counvil in 
1777, and by the Patna City Court in 
1796. 137 

gg The respondent claimed to retain 
l>Osseiision of certam lauds on tbe plea 
of gift from a Hindoo widow, by 
whom they had been taken on her 
husband's death on a division among 
the heirs. Held tliat the plea was not 
proved, and that, at all events, the 
gift would have been invalid without 
the consent of tbe heirs. 143 

gS Iho Courts are not competent to 
deride in a now suit, contrary to the 
provisions of a former final decree 
relative to the same property. The 
merits of that decree cannot m gone 
into. 146 

84 Held that a stamp darogha is not re- 

sponsible for any defalcation on the 
part the subordinnAe atamp venders 
and their sureties. 149 

85 In n claim to hold oevtatn lands rent 
fme, them being no juai^id and no 
proof of the lands ha vihg been held as 
kbkraf. since 1765, the Court rejected 
a dot'umeiri jniqKMting to be an order 
Ihoim the C<mector in 1787, mt the 

; gloauik, aither that it was a laigeiy, 
or hicat been obuined by fraud or mk- 
. -/rspmaantotton. .155 
,86 Jtole of Joint landed propjW^^r attogtod 
S iia. the itts k^ IdinBaiM^ nao 

laiiv irndthere Wng 
, "^,io!^^a,-oase 



hmily; their eeeuimUenB will b* pre- 
rmmed ta liM heeu joint «jli proved 
f tho emi* pn^ikH reirtmg 
with iho party. chuMu^g^ e»£iii«iv« 
light. 162 

26 la the aiwance of m hill of aalo for 
laudod property aad receipt for tHo 
purchase money, the <?oiut .of Sad- 
der Dewaniiy Adawhit held it neees- 
nity» tbttt the fact hf sale sfaontd be 
aatisfact^ly establidied, and, in the 
pretent inetaiice, considering the pioof 
adduced by the claimant (who was a 
serrant of the alleged eender, and 
probably in possession of his seals) to 
be JLnsuiBcienV to establish riie aale, 
disMlowed his claim. 168 

29 'I he decrees of the Court below being 
lereraei by the Sadder llewahny 
Adawlat, owing to the proceedings in 
the Ziilah Court not having been con- 
ducted agr(*eably to tlie reipilations, 
at was ordered that the s«nt should 
be tried dr nous on dae original stamp 
fees. 176 

SO High! of redemption eadjudged to 
the seller of ceitaiS lands, on the 
ground of a condition to that effect in 
a separate deed executed by the pur- 
chaser, though the bill of sale itself 
was hot worded conditionally. 174 
St On the forfeiture of a putnre tenure 
for arrears of rent, thedurptiCnw tenures 
under it cease sJso ; though the holders 
of them be not defaulters, and though 
subsequently to the default of the 
sndder pntsMdar, the Zemindar may 
have required them to pay their rents 
into his cutcheny. t79 

32 Held that a proprietary claim to lands 
situated in Cawnpore is not cognisa- 
ble, under Regulation S, 1B0J>, there 
not having been any possession on the 
part of the clain^ts or their ancestors 
for S8 years before the Company's 
acquisition of tlie provinces, snd no 
claim having been |weferrr!d on (heir 
part at either of the tfatee Slat settle- 
ments. IBS 

S3 Held that the rule against taking 
cognisance of claims to land punriVksed 
in a fictitious name appl^ pot only 
to the parties who enga^ia in the 
illegal tnmeaction, hut aieO' to their 
hOm and others, where the tllegri 
tmitaaction hman the lbon4|i|to of 
the chum. e * 


— , *88 

S4 jPbttahs granted by rim ostensible 
SWiBfidhn porchaser of * lands, and cMi- 
Alw. end of tea psam 
«|ih ImS ecmtiime same 

kermii, ^ l^gtlwn lego- 

ir89; not lagal to grant aion^r 
iMfip ^hiliB 408^ y he hiad- 

■ " Tonl 
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goodf agKiBtt hig «laim^«p eiMlu^ 
aassMumt at ^ eud rim mnn, 
withenc, however, al^ting thA rights 
of Chfreraineut, or any Autre {Mricln^ 
of rim wimle pstgimnn* in than 
puwe aalp lor mveaesf 
56 In a ohm far lands imtrilnloflitq^ 
nated by the manager aarenttvoo, miico 
the Company's aceesshm to the l>»- 
wasny. held that die rules ralhrive to 
resumptiion of rent-hreq tanarga dndot 
apply. • icja 

SB Aficoidingto the h^pobummudan law, 
in a gift of partible pfopetty to two 
pelsons, division is osseifliaf prior to 
delivery. Heeds of relenae founded 
on an invalid deed of assignment are 
not^ hkidtng^ Keaunciariob of Snhem 
ritaihee in life time of ancestor pull 
and void, claim 8> which may be « 
prefefsad at a^ aubseqneat porithf 
without Hmitatidn. gir> 

37 Held that, since the noipotual aottio- • 
aaen^ a claim fuA Cfunv* * 

etraeg or Ckuktadtnre dues, will not lie Z 
ag^st any Zemindar. 

SO In the caseof an illejral reramption of 
two ateusus which had been conferagd 
as an hereditary rent-free ienitre on 
- the ancestor' of tire claimant before the 
CompBiw'a aeoessioa to the i>ewminy, 
it was hold by tho Court of Sudder 
Xlewanny Adawlut, that the claimant 
waaonricled not only flovern- 

ment share of the imRIfoat to the 
absolute posseimicm of the lands, wifbd 
out reference <!b#the proprieutiy righr 
in whomsoever or^inally vested ; the 
grant having been unlimited r although 1 
at. one time^ money payumnt had Iwtm 
made in lieu of it, apparanily by con« 
sent of the grantee. * 219 

59 A claim preferred by any btbar than 
the original Maknmmhtr or his as- 
signees, to ritare in the benefit of 
wie^ Mt ye r sg tenarea fvmited l^n Ma 
Lawih Zillab Rebar, held U> be itiad- 
misstble 4 coibarendiip in the mtlhamt 
originaify not caufeJTlog rifle, 9fS 

40 Held that the spirit of Secrion 87, 
Rogularioa r, 1799, is applicablo to 
enltni eatatOa or nwhsti imld by auctioa, 

'aa well as to a^arate lots of an ostnta 
so soid^^aad ilmt 8 C'ourt of jusricaui 
no moire authoriaad in the one ease ^ 
rimndn otlmr to diract any abafie- 
luent id •the amount of the aannat 
jhimmt-dnedt ■ ■ ■ 833 ■ 

41 Sale made^ by Che admtaiririririx at 
rim veal Mate of an iatestate hiid to . 
be fevttriC 4mdar the Ji^gUsh la#,, tri 

write sitit of aoB, who wis daeirifed 
autiried to mervur poemasiOtt, on sw. 
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^a64 

4f ^ Mfiified diAlt being mkknoiwn «nd tb# liar' 

in clme3» sec^oa 5* Refi||*tion 9, gery proved^ f9a 

itfQS^ hpM not >eip|>lice, ble .to & euit 49 An mwsrd grentn: than the sam eited 
forliMbdeIn J MI n bab a d , inetitetad np» for being given in the ^illah Coart by 

. wenUttil yenw aHev th^4ate ndecree which tvaaafternrajrdeieveta- 

at the o eMi o tt fthe cc^jninea^ of erhich ed in the ProvincieJ Court , the eosto 

to pmhibited by eectt wi Hegula- in the laU» made payable by the 

tion Sr tSOS- 954 loeing party only on the sum originally 

49 Intereet exceeding the principal may sued for. S93 

«be awarded when the excen has ac- 50 Held bv the Court of Sudder De- 


tmed^subseciuent to recourse to law 
for the recover of the debt. 961 
44 ^ith a view to procure tbe «xei:ution 
of e decree peei^ in favour of the 
lespondeoto^ hut vrhich had heeA ap- 
pealed to the King in Council, the 
appeltoiit’4 lather became surety for 
the ultimate ewesd; in consideration 
of which he obtained from th*e re- 
epondents an eiigagement to pay to 
him the Kim of 90,000 Hs., which sum 
wss stated to haveU^en bcorowed from 
a third person on the credit of the 
appellant's fathwir I'he respondents 
failing to pay ^is sum at tlie time 
stipulated in their bond, the appellant 
was served with a notice that he would 
Jbe sued for the same in tbe Supreme 
Court i whereupon he paid the amount. 
Held jdiat in thm case the respondents . 
were liable to refund to the appellant tbe 
amountso peidby him, together with the 
charge for the notice, and this without 
. eefoiwce to t^foct whether the amount 
'of the bono^-v^'ae actually realised by the 
'V appellant's father or not. 963 

<5 Ipands held at an ipfbriable ^uit rent 
by tb« appellants and their ancestors 
under mpkuwreru patuUu for a period 
of thirty -ei|^t yean, h^d aot liable 
to any enhanced assessment though 
^e granto ,did not s{)ecily that the 
tenure should be hereditary. 9? 1 

46 Held that a eieharrsrM tenure con- 
■ firmed at tbe decennial settlement by 

^^fowuxunent, when all the circum- 
stances connected with the 
grant were known, cannot resiuned 
on the ground ^ want of MthorUy in 
' 4thej0riginml ipantiar alter an interval of 
twenty^eight yeam* during which rime 
the rent had been paid at an invariable 
, rate. ■. ■ . *75 

47 *l^e raids confined in section 4, 
Regulatleii 6* 1793, for the award of 
fines eaimolJfo conshier^d applicable 

I to the case oi a person whose atten- 
dancemay be required ««■ a witness 
lM|t p%w1toni a auinmons may aot hgive 
been served. 997 

^ Held tlmt (1^ ifogotiatoi^ofn forged 
daaftsor^ bUl of .parlfoage, seoatvuig 
thf amoont tbefodf,; fo^lkaile to jre- 
. fond - on suit ngaiiiat him by the 
foairee » the pi^ea aafoed in the 


wanny Adawlut, that it to ' lawfol for 
the nmnindar to conclude a settlement 
with other individuals, for a putneg 
taktok, with the permission of the Zillah 
Court, the iuddsr putneedar having 
fallen into arreais ; though his sharers, 
whose names were not lecorded in the 
aemindaree records, had deposited. 
their quota of the arrears in the trea- 
sury of the aillah ; but they were 
declared at liberty to sue him for any 
damage they might have snatained by 
his default. 995 

5i Tbe appointment, by a Moosnlman, of 
a Christian as bis executor, does not in- 
validatr a vrll containing such a provi- 
sion, nor does foe demise of that ex- 
ecutor and the failure of the testatbr to 
appoint another in bis place imply the 
annulment of the will. SOI 

5t A father, by two separate deeds, had 
sold all his property to his son, and- 
made over to him the purchase money 
as a free gift. The provisions of the 
contract never having been carried 
into efiect, and tbe sale being invalid 
under the Mahommedan law as of the 
kind denominated Bm-i-TSiljetht it was 
held by the Sudder Dewanny Adawlut 
to be null and void. S07 

5S Certain lands in Zillab Sehaninpoor 
were claimed to be held rent-free, in 
virtue of two mmnvdr granted by 
Madho Han Scindfo, one of which, 
dated 99 Zeekad, 97 JuUm, conferred 
the Mouaa in question ms rnuddud- 
femh on Shah .Abdoollah, and other 
fokeers, bnthad never been registered ; 
the other, dated 8 th Shabaa, 39 Juicer , 
confirmed tbe grant of the Monsa toi 
^ Shllh«AbdooilBh, Shah Hamid Ooliah, 
eitd efow^hlcsttv, and had been duly 
regtolclira, but did not distinctly specify 
tbn uytuiw of foe tenure intended to 
be eonfoiyed. The Court of Sudder 
Pewaqpy Adawlut, finding that foe 
Moufoein question was regtoteredm 
foe quinquennial register, as a Muddud- 
emfo tenure cenfofM by Mndho i^o 
Scaidin on Abdoollah laid diher 

> fukemp^ «li the 99 ZaekadVfif 
^ and cod^eting with their fowoacers 
^ in optoiien, that the mteetioii wf the 
grantor to ooafor w .potenaiheiit foniue 
wen* clenriy fojUNiible firm thimoda 
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** and alherfvkmrit** whidi occuned in 
the $unnud dated ia the yaar St Juiaa§, 
•nd which had been dnjy regieteied $ 
find adverting to the Ihct of the 
gmteee and their deBcendanta having 
enjoyed umntemipted poaaeiaion of 
the Mottsa till ito attachment on the 
part of Government upheld the clidm, 
and decided that the laada were not 
liable ^to resumption and assess* 
ment. ' SIS 

h4 By the Hindoo law, as current in the 
. west, a widow does not inherit the 
property of her husband, when held in 
coparcenary, but only w’hen held in 
severalty. In the former case she is only 
entitled to maintenance out of it. SSO 
The respondents had coliusively ere* 
ated a fictitious talnelc in favour of the 
ap]>ellaDts, to evade a decree passed 
against them in another suit, and were 
now obliged to plead their previous 
collusion in bar to the suit brought 
against -them for possession of that 
very talook, 941 

A public sale annnllede on the 
gmund that villagHs, assessed at the 
OTcennial settlement as distinct mehals, 
in the names of different persons, 
though* they may subsequently be* 
come the property of one and the same 
individual, cannot legally be sold to 
realise balances of Government reve- 
nue, os o iiitgie estate, unless an union 
of estates has been formally applied 
for and ejected under section 6, He* 
gulation <5, 1793, and section 6, lie- 
gulatioo 19, 1814. 348 

PRESUMPTION, 

1 Claim to a share of certain landed 
property disnuauid ; as, though the 
parties were descended from the same 
ancestor, it was probable the property 
had been alienated from the fasoiiy and 
re-acquired by a difierent branch ; and 
it not appearing that there was any 
trace of jwoprietary right or possession 
on the i»rt of the claimiaats, since the 
Company’s accession to the Ue* 
wanny. ^ 

t llie husband having sold apertion of 
Is^ belonging to his wife, and the wife 
enbsequently selling the st|ms land to 
aMthnr iodlvidual, the fifttVsale was 
upheld i though the coosMt of the 
wife lafuquiute to the transfer voder 
Jiiflii^mmMden law, s««h tfenseut 
in this inatma. S59 
S AeiM^ ih the Moohnmiftudan few, 
hsva more rtiaa 
w M the am time; 

«ad life feet trf % woBwnVhimng 


mifAad dt yearn to elmsf idl^efee 
deMihof bar alleged husband, witl^t 
advancing any claim, althougn mfeiy 
suits had been brougm in this interval 
hygUie other heirs, was held%o Ihnf^ 
strong pMomptiott feat she was not 
lawfiuly manied to him, S89 

PUTTMEEDARS. .* 

1 Oaim for a share of dh incestrel estate 
ad^dged; the rulg of limitation not 
being applicable to the case of pet- 
nfedart deriving a share df iwofit. 91 


RAZEENAMEIi, ♦ 

a 

1 After a had been filed! thw 

plaindfi pleaded that tNb execution 
thereof had bedfc forced : but though re- 
peatedly desired to prove his at'Sertkonf ^ 
failqd to do so. ^The Provincial Court 
dissnissod the suit, and ths Suddj^ 
Dewanny Adawlut confirmed the dl^ 
cimon. 80 

REDEMPTIONS. 

1 A case of redemption of mortgage, 
under a deed of mortgage and condi- 
tional sale, the equity of rede twp ' 
being saved by rdb|||vpgnm>or SRie 
jnoney borrowed on^he mortgiqj^ 
within the neiM of one year feom ^ 
receipt by the mortgagor of the notice 
to pay issued undtor Regutation 17, 
1806, as required in afich notice. 5 * 
• 

REOULATlpfS* 

1 A rase of land confiscated on account 
of a serious afiray between t woj claim < 
aam, under section 6, Regullrfisa ■#, 

17S. 9 

f A eas%of snccessiofi to one of fee 
tributary estates of Zittab Cuttafe j 
decision in favour of the pfeiatife by 
the feipetintondasit mwtaed and the 
claim dismissed, as being hatred by • 
section 4, Regulation 11, 1816. 99 

I In a suit to ohemn potosaSim of cer- 
tain pfusdaoe under a doed of 
tsitfe, tb%mortgagc haVing boon foie- 
rlosed,*smd the sale made ahshHife} 
it appeaxfikgthat one rupee cent, 
prr Simm was the sum to 

be ps^ as tntmesb in the doid of 
mwSS, but feaiothe in^goo 
bad tooeived a eeparato boifii *gng- 
lag fee p^mem of an i per 

. mat. feisnwt, each a ^ee^ wan 
bold to ha contrary to fee ptovfeioiia of 
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.intention (7, of ^ae.^md tliLelaim 
accoit^giy «^^saUow«d. 106 

4 A nakurr^** potto executed m a Ze- 
Biiadar ia fai'ut of the CoUector’e 
r^Vtoaa^ing declared T<nd under eec* 
15, Regttlatioa 4, 1793, tlie%e»re 
Of tibe •Dewah ordered ralinqui^ 

: |> oe »efi i db in favour of tlie iieire 
of the Zemindar, in connderation of 
Uieir muioiity and other circumetancee, 
though the d^th of the Zemindar tp>h 
place eighteen f^eafi before the iiini* 
tation of the auu. . 13Q 

h Held that 
eituated imC 
hie, imdei''' 
not havh^g^en ady poMeeaioa on the 
«ipart of the ^aiihanta or their aaceatora 
foe 38 yearn before the Compaiiy*e 
^ ecquuduoii of the provincee, and no 
• olum having been preferred gn ibeir 
p^ at either of the uhree firac settle- 
menta. 185 

< e Held that tlie proyitiona of an Act of 

< Parliament come ‘into operation fr^n 
^the date only on which the . regnia- 

lion having reference to it la pro- 

t mid that the apirit of eection 97 ^ 
f'* 1799, ia applicable to 
eamTeetatea or mefcelf aotd by anc- 
well as to separate lota of an 
M aold, and that a court of 
M^o authoiiaed in the 

case tbiiM>*ln the other to, direct 
\«iiy abatement in the amount of the 
«aniiuaMNmma fixed, , «» *33 

3, The term of aixty years specified in 
clause 3, aecrtion 5, Regulation *, 
1^5, held not applicable 'to a suit for 
jiHD^ in Allahabad inatituted upwards 
^of twelve yUjll^ after the date of the 
uesaion, tb^cogiiisanco of which ia 
: fuobibited by eection 18, Regulation 
*. 1803. *54 

T J3i0iiiir~ii^~~ contained ia section 4, 
Regulation 6, 1793, for the awfird of 
fines cannot conaidered |ji»plicahle 
tg.the case of a person who& attend- 
may be required as a witness but 
;on whom a^suipaaons may not have 
been served. *87 

lO Cnder section-*. Regulation 43, 
1795, Govemment^re entitled, on the 
« death of the grantee^ to revenue and 
*bo ZmneaiulMr to malSmiut only^jh^om 
faads in Benaves aaaigued^ grants 
invalid native oll&reTa qimvioua to 
formation of tbo decennial settle- 
ihent. , 304 

J'l A public sale pnmilled, on t!he ground 
tbabviihiges, aasessedntnhe decennial 
eettlement as distinct mebala, in the 
names of difierent persons, though, 
they may suhsequeatly hoco mo the 


property of one imd thd same inditt- 
duid, camtot legally be sold to realize 
balaneee pCXSovemment revenue, at jt 
siqgie sitab»^nnlesa an tmlon of estates 
has been formally applied for and 
eflbcted under section 6, Regulation 
*5, 1793, and section 6, Regulation 
t9i 1814- 348 


RENT-FREE TENUKE- 

Claim to poaseasion of lahtdrof land 
dbmissod,. the quantity claimed being 
differently stated in a ibrmer aummary 
suit,, nine years having elapsed since 
tlie dismia'sion of that suit, and the 
tuidad produced in supj’ort of the claim 
not being deemed suffic^^oiit proof. 36 


REVERSAL OP JUDGMENT. 

In a cl Aim for tvasihm^ the Tht^vincial 
Court having awarded interest for the 
whole tH.riod»( 13 years) during which 
a separate suit for the lands w'ss, de- 
pending, and interest on tlist auicunt 
from the date of their own judgment, 
the Siidder Dewanny Aduivlut reverysed 
so npieh of the dcc^^ as regarded that 
interest, and awarded the principal of 
the u^Umt with interest from U»e date 
of the izistitutibiui of the suit for watitaut 
in the I^vihcial Court up to the date 
of the Sudder Dewanny Adawlut's 
decree, and from that date till payment 
should be mads, 176 


RELIGIOUS ESTABLISHMENT. 

Held that tlie Shewnit or superin- 
tendant of a religioUTs establi Aliment 
is not competent to grant a lease of 
the lands appertaining to the establish- 
ment for a longer period than bis or 
her own life. 151 

S Khirajee land, appropriated to defray 
the expeuces of the worship of idols, 
caimot be alienated the Sheivait 
S 041 S to teiminate the right of the idols 
in the net revenue. Such sale set 
aside^ as mcomdstent with the Hindoo 
law^ current in Bengal. 343 

. REVlElVS. 

• , ■ ■ 

1. Claim Ip share in Bitt Ji fh is rte if ih^i i i ss 
dtsmissiM ; a review of |ui|gpaiilj8C ad- 
mitted on account of » 
fitie JPundit, on whose' the 

qpeoial appeal wf# decided, tuidL taken 



INDEX. 


ti bribe to iadoee Mm to give a^favour* 
able answer. But it appeanng that 
bis exposition of tbe law was conect, 
the juUgment was confirinedU 70 


SALES, 

1 A public sale of an estate set aside 
as illegal, no engagement having been 
eutered into by the xemindar iu tbe 
revenue of the year in satisfaction for 
tl:‘j arrears of which the estate was 
- sold. Si 

t S Sale of joint landed property, situated 
ill the dii^nct of biirsapore, by one 
partner without the conaeiii of the 
rest, set aside as being contrary to the 
liiiidoo Jaw, and there bein? evident 
over-reaching on the part the pur- 
chaser. 1 58 

3 A decree having been passed by the 
I'atiia Provincial Council fur tlie re- 
storation of an estate (which had l>een 
illegallv sold) to one member of an 
undivided Hindoo family, onarcpilg- 
ineat of the purchase monl^y, and it 
being presumable that the right of other 
bniuthes of the. family had always been 

^kept alive, their rospecdve shares were 
decreed to them without subjecting 
them to payineiit of any part of the 
purchase money, which, it was pre- 
sumed, bad been defrayed out of the 
produce of the joint property. 163 

4 Jn the absence of a bill of sale for 

landed property and receipt for tbe 
purchase money, the Court of Siidder 
Dewaiiiiy^Adnwiut. held it necessary, 
tiiat thci^ci of sale should be satis- 
faccorily esrabiisbed, and, in tht? pre- 
sent insUuce, cousidexiug the proof 
adduced by the claimant (who was a 
servant of the ulleggd vender, and 
}>robiibly in possession of Ms seals) 
to be iiisuificicnt to establish (he sale, 
diMnlloweii his claim. " 16b 

5 Right of redemption adjudged to the 

seller of (‘ertain lands, on the ground 
of a condition to that edbet in a sepa- 
rate deed executed by tbe purchaser, 
though tbe bill of sale itself was not 
word ed couiii tionaJ ly . 174 

6 Pottabs granted by the osteoaibJe 

auction purchaser of lands, and condi- 
tiouiiig that at the end of ten yean^the 
lease ahouki coutiuue on the aaAe 
terms (it betug then by the 44th Re- 
gulation, aot legal to grant a 

longer lease ilum tea years) held to bee 
binding agawst; die real purchaser ^d 
good sgamst bb daun to eafasBced 
assessment at the end of the term, 
without, howeiib/^ «0hcttng the rigbu 
of Governineect purchasdlr 


m 

of the whaji pcerggmia. in ca|li of a. 

f ublic sale l|aarrears. • id3 

leid that the spirit of section Bee 
gulauon 7, 1799, is appisgsble to 
eutin ustams of iMkuhi aold Uy aactt«a 
as well as xo separate lots el«iR eatata 
■o sold* and that*a court of justice eas 
BO more auclumsed in tho ono Shea 
Uiaa in the other direct any abate* 
meat in the amotint of the annuat 
Jummu fixed. . 

8 Sale made by the admiiiistrstdx of tlm 
real estate^of an intestate held to be . 
invalid, under tbe Ragiish law, at the 
auit (dthe son, who was deolarod 
easitled to recover posseaston, on re- 
payment of the ptiacipal of the pur- 
chase money. S43 

9 Tbe husband having sold a portion of 
land belonging do nis wife, sad the 
wife subscqugntly selling the jaiue 
land to another indiusduaJ. the first 
sale was upheld, though the consent 
of the wife is requisite Ito the uwrieVht * 
under the ^Mifohummudan law*, such 
consent being presumed in (bis in- 
stance. U.i9 

10 A father, by two separate deeds, 
had sold ail lus propi^ty to his sou, 
and made over to him the purcliase 
money as a free gift. The provi- 
sions of the contract never having 
been carried into afiect, iiiid tlie sale 
being invalid under (he l^|||kpirnuu||y^ 
law as of tho kind 

it was hold by the 8uddor 
Dewanny Aslawlul*W be null and 
void. 3U7 

tl A public sale annulled, ou ground 

that villages, as!«sf>cd al the decenmat 
settlement as diftinct nieUalSp^in tbe 
names of differeut porsous,* though 
they may subsequently heebrue the 
pro{»eity of one and the same intlividual, 
cannot legally be sold to realise ba- 
lant?es of Ciovemment revenue, 
single unless an union of estates 

bos been foEmally applied Jot and 
elfifcted under section o, Rogulation 
215, 1793, and section 6, Rvguiatioa 
19 , 1814. .848 

SECURITk;, 

1 The dfanm of wa agent for sakpetio 
having esXsutqj^’an engagement, mak- 
ing hnnself ersppiiilhle for the fulfil, 
ment of their eagagmaeDle by the con* 
tractors, who tocoived advancea 
for the Sttpp9 a^le, they 

having already finnaahed securityq l^ld J 
that an action hy the agent wdl Ifo 
against the dtwam, without setemaco 
to |iiKi other suroiiot. ffii 



901 

t f CTtftiin htfldl m Mmhkdtr 

in o]^y>Oi&tjUiii to m j^rm whom 

th« ftoitkinoiit M Ivoo * ttode by 
Gch^oiuttent : oUum 
mMoii gitFfn to t&O ofiiiosite piity to 
luflfor ^0 ]%coiii«iy.of i»« eatite imiier 
ui oIJe|«<| fU 

Hold by tho Court of Sudd^r Dewinny 
ddawltttf that it is lawful for the se- 
nhidar to conclude a Bettlemeut with 
>ther individuala, for m putnie taiook, 
with the yexiniiidon or the Zillah 
Ceuit;, the suiUgr, ^^ttidtedah; having 
fallen into arrears $ thofugh hia ^harars, 
whose names weie.not recorded in the 
aemindaide records^ had dejposited 
their quota of the arreais is the trea- 
sury of «th6 siilah; hot they were 
declared at liberty to^sne him for any 
damage the^cmight have sustained by 
hii default. ‘tdh 

STAMP DAEOGHA. 


I E X. 

claim of the deOeo was disalloi^.. 
Property which bad devolved on A 
wqjtow^at the death of her hushaik 
without 4!diiidren, goes, at her death? ^ 
to her husband’s half-brother, to the 
exclusion of his maternal grandfather’s 
brother's grandchiMien. nr 

g like respondent cliumed to retain pos- 
session of certsin lands on the plea of 
gift from a . Hindoo widow, by whom 
they had been tahen on her husband^s 
death on a division among the heito*' 
Held that the plea was not proved, 
that, at all events,. the giE would have . 
been invalid without the consent of 
the heirs. * 14$ 


wipoWs. 

J The widow of a sister’s son (on whom 
the estate had devolved) takes the 
estate according to the Hindoo law to ... 
the exclusion of the sistor herself. 4? 


1 Held that a stamp darogha is nut ro- 
-iqponiitaU) for mto. defalcation on the 
• pari of t|to'to;bOT|||pe;' stamp venders 
. imd.,thew.sttto^^';^ . ug 

(MOC^SVLMAVN.) 

i A Modsulmaun widow held to be not 
, liable for her deceased V usbaud’s debts, 
■he not having derived any property 
from (dm. I6i 

,, . - « 

< 

" •^WIPOW CETNDOO.) 

1 The widow of a Hindooi, who died 
without children, has the power of 
^.IfBUluikg a gift of a portion of her late 
hhAhand’s property for ehis spiritual 
;ben^t; but sueb not aj^eaiing to 
. *the tfourt to have hien the object of 
the giE ill the present ini^toncQ, tlli 


WILLS. 

1 A will upheld by which a Mooatd* 
maun female bequeathed the whole of > 
her property to a stranger. The tes- 
tatrix having no heirs, the legatee 
took the whole of her property. Had 
she left objecting heirs, two-thirds of 
the property would have gone to them, 
and one-third to tlie legatee. A Hin- 
doo was Appointed executor to the will, 
Ihe law oIBcers of , the i >ud<ier Pe» . 
wannee Adawlut ’tte»'-ar ■ thp'. the \ 
'Cuzee might displace him, bat that 
tijl regularly displaced, the whole of 
his official acts are valid. 49 . 

* The aypomtiqeiit, by a Moosiilman, of 
a Christian as his executor does not 
invalidate.', a will containing such a 
jirovision , nor does the ^ demise of that 
executor and the faUuro of the testator 
to appiiint another in his place imply 
the annulment of the will. 301 






